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 1.  TIME:  9:00   CASE#: MSC16-01331 
CASE NAME: ELKHOURY VS. SEARS ROEBUCK 
HEARING ON MOTION TO STRIKE PLAINTIFF'S PRAYER FOR PUNITIVE DAMAGES 
FILED BY CHAMBERLAIN GROUP, INC. 
* TENTATIVE RULING: * 
 
Under Civil Code section 3294, punitive damages are only appropriate “where it is proven by 

clear and convincing evidence that the defendant has been guilty of oppression, fraud, or 

malice.” (Civ. Code § 3294(a).) “‘Malice’ means conduct which is intended by the defendant to 

cause injury to the plaintiff or despicable conduct which is carried on by the defendant with a 

willful and conscious disregard of the rights or safety of others.” (Id. at subd. (c)(1).) 

“‘Oppression’ means despicable conduct that subjects a person to cruel and unjust hardship in 

conscious disregard of that person’s rights.” (Id. at subd. (c)(2).) 

The punitive damages claim suffers from the same defect as the failure to warn theory (see 
Line 2). That is, from the allegations in the 2AC, the only reasonable inference the Court can 
draw is that Chamberlain did not know of the alleged defects in the products at the time it sold 
them to Elkhoury. The Court can locate no authority to support the proposition that unwittingly 
putting a defective product into the stream of commerce can support an award of punitive 
damages. Indeed, a “conscious disregard of the rights or safety of others” necessarily requires 
an element of knowledge. (See generally Hasson v. Ford Motor Co. (1982) 32 Cal.3d 388, 402 
[punitive damages appropriate because defendant was aware of defect and failed to take any 
steps to protect consumers from consequences of the defect.].) 

Elkhoury has had ample opportunity to allege facts that would support an award of punitive 
damages. She has not done so. The motion to strike is granted, without leave to amend, and the 
portions of the 2AC identified in Chamberlain’s notice of motion are stricken. 

Chamberlain shall serve and file an answer to the portions of the 2AC that remain following this 
ruling on or before August 30, 2019. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-01331 
CASE NAME: ELKHOURY VS. SEARS ROEBUCK 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CHAMBERLAIN GROUP, INC. 
* TENTATIVE RULING: * 
 
Chamberlain demurs to Elkhoury’s second amended complaint (“2AC”), contending that the 
causes of action for products liability and breach of express warranty are deficient. Specifically, 
Chamberlain argues that the challenged causes of action do not state facts sufficient to 
constitute a cause of action under Code of Civil Procedure (“CCP”) section 430.10(e), and 
are uncertain under CCP section 430.10(f). Chamberlain also moves to strike the prayer for 
punitive damages. 

The Court notes at the outset an issue not directly addressed by the parties. It is not entirely 
clear to the Court whether the relevant cause of action is for products liability, with three 
different theories ((1) design defect; (2) manufacturing defect; and/or (3) failure to warn), or if 
design defect, manufacturing defect, and failure to warn are each separate causes of action. 
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Based on the briefing, it appears to the Court that the parties have proceeded as if 
manufacturing defect, design defect, and failure to warn are independent causes of action.  

In addition, it appears to the Court that recent authority treats each theory as a separate cause 
of action. (See Artiglio v. Super. Ct. (1994) 22 Cal.App.4th 1388, 1392 [trial court treated each 
theory as a separate cause of action, capable of being independently addressed on summary 
adjudication; Court of Appeal did not disturb that result]; see also Chavez v. Glock, Inc. (2012) 
207 Cal.App.4th 1283, 1314; Trejo v. Johnson & Johnson (2017) 13 Cal.App.5th 110, 156.)  

Finally, the Court considers that treating manufacturing defect, design defect, and failure to warn 
as separate causes of action permits the Court to manage this case more effectively. 
Accordingly, the Court proceeds on that basis.  

Manufacturing Defect 

The demurrer argues that Elkhoury fails to allege that any defect in the products was a 
substantial factor in causing his harm. The Court disagrees.  

Paragraph 30 of the 2AC sets forth Elkhoury’s alleged damages. The only reasonable inference 
to be drawn from reading the 2AC as a whole is that Elkhoury contends that these damages 
were substantially caused by the defect(s) in the products. (See Rose v. County of Plumas 
(1984) 152 Cal.App.3d 999, 1002 [facts that may be implied or inferred from those expressly 
alleged are treated as true for purposes of ruling on a demurrer].) 

With respect to the manufacturing defect cause of action, the demurrer is overruled. 

Design Defect 

The demurrer argues that Elkhoury fails to allege that the products failed to perform as an 
ordinary consumer would have expected, and that Elkhoury fails to allege that any defect in the 
products was a substantial factor in causing his harm. The Court disagrees. 

If a product fails to perform as safely as an ordinary consumer would expect, or have a right to 
expect, when using the product in an intended or reasonably foreseeable manner, then it fails 
the consumer expectation test. (Demara v. The Raymond Corp. (2017) 13 Cal.App.5th 545, 
557.) 

The 2AC alleges that the keypad, in combination with the motor, activates “the garage door 
motor at [plaintiff’s] home merely by entry of any four numbers, randomly.” (2AC ¶ 11.) The units 
“opened by selection of random codes.” (2AC ¶ 17; see also ¶¶ 18, 19, 20.) An ordinary 
consumer certainly would not expect the keypad, in combination with the motor, to open his or 
her garage door merely by entry of four random numbers. 

The Court discussed substantial factor above and does not repeat that discussion here. 

With respect to the design defect cause of action, the demurrer is overruled. 

Failure to Warn 

To prevail on a failure to warn theory, Elkhoury must prove that Chamberlain either knew of the 
risks or that the risks were generally known in the relevant community at the time the product 
was sold. (See, e.g., Anderson v. Owens-Corning Fiberglas Corp. (1991) 53 Cal.3d 987.)  

But the 2AC fails to allege this. Indeed, it alleges that Elkhoury purchased the keypad on July 1, 
2016 (2AC ¶ 9) and that Chamberlain was aware of the defects “at least from the first 
communication of Plaintiff approximately in September 2016, and … failed to warn the users 
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and purchasers of the defects.” (2AC ¶ 25.) 

Perhaps stating the obvious, if communications from Elkhoury (received by Chamberlain after 
Elkhoury purchased the product) formed the only basis for Chamberlain’s knowledge of the 
purported defect (and that is the only such basis alleged in the 2AC), Chamberlain could not 
have warned Elkhoury of the defect at the time Elkhoury purchased the product. And if 
Chamberlain could not have known of the defect at the time of the purchase, it cannot be liable 
under a failure to warn theory. (E.g., Anderson v. Owens-Corning Fiberglas Corp. (1991) 53 
Cal.3d 987, 1000.) 

The allegations in the 2AC are insufficient to state a cause of action for failure to warn. 

It does not appear to the Court that Elkhoury could truthfully amend to allege Chamberlain’s 
knowledge of the purported defect on or before the date the product was purchased; certainly 
Elkhoury has not suggested any such possibility of amendment. Moreover, this is Elkhoury’s 
third attempt to state a cause of action for failure to warn; the natural inference is that Elkhoury 
has, at this juncture, alleged all the facts he can allege in good faith. 

With respect to the failure to warn cause of action, the demurrer is sustained, without leave 
to amend. 

Express Warranty 

The demurrer argues that the 2AC does not identify the specific language that purportedly 
creates the warranty or warranties. 

In connection with the previous demurrer, the Court indicated that Elkhoury needed to identify 
the specific statement or statements that created the express warranty or warranties that 
Chamberlain allegedly breached. The 2AC does so with respect to “the motors.” (2AC ¶ 34.) 
But with respect to the keypads, the 2AC references a website, without providing the specific 
language that, according to Elkhoury, creates the warranty. (2AC ¶ 34.) This is insufficient.  

Opposing the demurrer, Elkhoury provides no argument or authority to support his contention 
that the express warranty claim is “perfectly pleaded.” 

With respect to the motors, the Court concludes that the 2AC identifies specific language that 
purportedly created an express warranty. Not so with respect to the keypad. 

Because the 2AC pleads facts sufficient to state a breach of express warranty cause of 
action with respect to at least one of the allegedly defective products, Chamberlain’s demurrer 
is overruled.  

Uncertainty 

A demurrer for uncertainty generally will be sustained only when the complaint is such that the 
defendant cannot even determine what it must respond to. (Williams v. Beechnut Nutrition Corp. 
(1986) 185 Cal.App.3d 135, 139.) 

Elkhoury’s complaint sufficiently apprises Chamberlain of the matters to which it must respond. 
The demurrer for uncertainty is overruled. 
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 3.  TIME:  9:00   CASE#: MSC17-01061 
CASE NAME: SMITH VS. FAY SERVICING 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY FAY 
SERVICING, LLC, CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
The hearing is continued to August 14, 2019, at 9:00 a.m., in Department 21.  The Court does 
not anticipate the need for further continuances. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-02021 
CASE NAME: CYPRESS CREEK EPC, LLC  VS.  CANADIAN SOLAR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CANADIAN SOLAR (USA) INC. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for summary judgment or summary adjudication 
brought by defendant Canadian Solar (USA), Inc.  The motion is opposed by plaintiff Cypress 
Creek EPC, LLC. 
 
 Defendant Canadian’s motion is denied.  The basis for this ruling is as follows. 
 
 A. Summary Of Ruling. 
 

The limitation of liability clause in the master contract reads as follows: 
 

9.2 Unless otherwise provided by applicable law, seller’s aggregate liability, 
if any, in damages or otherwise, shall not exceed 125% of the total 
contract price paid to seller by buyer for the applicable products furnished 
that gave rise to the claim. 

 
The Court finds plaintiff Cypress’s interpretation of this clause far more plausible than defendant 
Canadian’s interpretation.  The phrase “aggregate liability” plainly refers to those liabilities 
specifically identified in the master contract, including primarily (1) damages for delayed delivery 
and (2) damages for breach of warranty.  If the combination of delay damages and warranty 
damages were to exceed 125% of the contract price for a given purchase order, the limitation of 
liability clause would serve as a cap on those damages. 
 

The use of the phrase “products furnished” in the limitation of liability clause plainly 
indicates that the clause would not apply to a situation where no products were furnished.  
There was no need to specify plaintiff Cypress’s remedy for such a situation, because it is 
covered by the California Uniform Commercial Code.  (Cal. U. Com. Code, §§ 2711 and 2712.)  
Defendant Canadian’s argument that the word “furnished” should be interpreted as meaning 
“ordered” is strained and unpersuasive. 

 
Plaintiff Cypress’s interpretation of the limitation of liability clause is supported by 

established case law.  (See, Hawaiian Tel. Co. v. Microform Data Systems, Inc. (9th Cir. 1987) 
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829 F.2d 919, 924.)  Further, as plaintiff correctly observes, limitation of liability clauses are 
strictly construed.  (See, Philippine Airlines v. McDonnell Douglas Corp. (1987) 189 Cal.App.3d 
234, 237.) 

 
The Court notes that the Hawaiian Telephone decision was decided as a simple matter 

of contractual interpretation: 
 

MDS argues that its failure to deliver a functional system is equivalent to a failure 
to remedy a defect in a delivered system.  By failing to deliver the system at all, 
however, the repair warranties were never triggered. 
 

(Hawaiian, supra, 829 F.2d at 924.  See also, R.B. Matthews, Inc. v. Transamerica Transp. 
Services, Inc. (9th Cir. 1991) 945 F.2d 269, 274 [“the terms of the standard sales contract are 
inapplicable to the dispute in this case which centers upon allegations of non-delivery”]; 
Consolidated Data Terminals v. Applied Digital Data Sys. (9th Cir. 1983) 708 F.2d 385, 392-
393.)  Similarly, in the case at bar, the cap on liability in Section 9.2 was never triggered 
because no solar modules were furnished to plaintiff Cypress. 
 
 Accordingly, there is no need to rely on the rule that a limitation of liability clause may be 
disregarded when a contract has failed “of its essential purpose …”  (Cal. U. Com. Code, 
§ 2719, subd. (2).  See, Hawaiian, supra, 829 F.2d at 925 [“[n]or need we decide whether there 
was a failure of the limited repair remedy which resulted in failure of the essential purpose of the 
contract under Cal. Com. Code § 2719(2)”]; Consolidated, supra, 708 F.2d at 393.)  The Court, 
in this ruling, is not relying on decisions applying Civil Code section 2719. 

 
 B. Efficient Breach. 
 
 Defendant Canadian somewhat sanctimoniously invokes the efficient breach doctrine; 
defendant makes a straw man argument concerning the purportedly innocent motive for, and 
the beneficial effects of, its breach of contract.  While the issue is not dispositive, the Court feels 
compelled to note that defendant appears to fundamentally misunderstand the concept of an 
efficient breach: 
 

Pabst's argument misapprehends the concept of efficient breach of contract.  
That concept supports a rule that allows one party to a contract to breach and 
pay damages rather than perform, at least where it is “worth more [to that party] 
to breach rather than to perform.”  [Citation omitted.]  That concept does not, 
as Pabst seems to suggest, support a rule that allows the breaching party 
to avoid paying damages for breaching the contract by having someone else pay 
a subset of those damages.  [Italics in original.] 
 

(Mission Beverage Co. v. Pabst Brewing Co., LLC (2017) 15 Cal.App.5th 686, 707.) 
 
 In the case at bar, defendant Canadian did not make some more efficient use of solar 
modules and then offer to pay cover damages to plaintiff Cypress.  Rather, defendant just stiffed 
plaintiff by refusing to deliver a single module, and now is trying to shift to plaintiff — not just 
“a subset” of but almost all of — the resulting damages.  If defendant succeeds in doing so, 
it will be thanks to the limitation of liability clause, and not because there is some societal benefit 
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in allowing defendant to repudiate its contract with impunity. 
 
 The Court notes that, at the same time defendant Canadian argues its motive is 
irrelevant, defendant also seeks the Court’s sympathy by stating its motive as follows: 
 

CSI does not dispute it was forced to make the difficult decision to suffer an 
“efficient breach” because of unprecedented raw material supply constraint 
issues (which had caused a severe increase in the cost of materials and the price 
of PV Modules). 
 

(Opening Memorandum, p. 8, lines 16-18.)  While the Court sympathizes with defendant for 
having had to make “the difficult decision” to shift millions of dollars in liability from itself to 
plaintiff Cypress, defendant’s explanation does raise the following question: if there had been 
a severe decrease in the cost of materials, would defendant have been content to see plaintiff 
Cypress repudiate the contract and buy the solar modules more cheaply from some other 
supplier?  Would defendant Canadian have seen that as a societal boon under the efficient 
breach doctrine?  One imagines not. 
 
 In fact, this is a substantial argument in favor of plaintiff Cypress’s interpretation.  
Why would plaintiff agree to a contract under which the seller could walk away from the deal 
at any time based on an increase in the cost of materials, but the buyer could not walk away 
from the deal based on a decrease in the cost of materials?  The fundamental purpose of a 
purchase contract is to serve as a hedge against changes in marketplace costs; the seller has 
a hedge against the price going down, and the buyer has a hedge against the price going up.  
Allowing the seller to walk away with impunity would frustrate that fundamental purpose: heads 
defendant Canadian wins, tails plaintiff Cypress loses.  The Court is not inclined to favor such 
an interpretation. 
 
 C. The Meaning Of The Word “Furnished”. 
 
  C-1. Defendant’s Proffered Interpretation. 

 
 Defendant Canadian argues that the word “furnished” should be interpreted to mean all 
solar modules specified in a given purchase order, even if those modules are never delivered.  
The Court finds this argument unpersuasive, because it requires the Court to add words to the 
contract: defendant is arguing that the word “furnished” should be read as “to be furnished even 
if they never are furnished.”  But that is just not how the contract reads.  If defendant Canadian’s 
counter-intuitive interpretation is to prevail, the Court must find some compelling reason to adopt 
that interpretation, either in case law or in the other language within the contract. 
 

 C-2. Case Law. 
 

 Defendant Canadian cites a number of decisions construing the word “furnished.”  
Remarkably, every single one of these decisions supports the proposition that the word 
“furnished” should be interpreted to mean either “delivered” or “available for delivery.” 
 

The Alaska Fisherman’s Decision 
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 Defendant Canadian first reaches back to 1913, and cites to conclusory dicta in the 
Alaska Fisherman’s decision.  (See, Alaska Fishermen's Packing Co. v. Chin Quong (9th Cir. 
1913) 202 F. 707, 711.)   The Ninth Circuit stated that, in some contracts, the word “furnish” 
can mean something other than “deliver.”  (Ibid.)  The Ninth Circuit cited no prior decisions in 
support of this dicta, and the dicta has never itself been cited as persuasive authority.  (Ibid.) 
 
 Defendant Canadian does not acknowledge the actual holding of Alaska Fisherman’s, 
in which the court interpreted “furnish” to mean deliver at a designated place of delivery — in 
that case, a wharf.  (Ibid.)  The court also noted that the seller might have been excused if it had 
at least notified the buyer that the fish “ready for delivery” in the ship’s loading boats.  A fuller 
excerpt shows that defendant took the cited dicta out of context: 
 

The evidence is that the 31,698 fish were never brought to the wharf but 
were dumped from scows or lighters moored near the cannery. The defendant 
contends that its readiness and ability to furnish the fish constituted a compliance 
with its obligation as expressed in the contract, and that it was not required 
actually to deliver them on the wharf in order to support its counterclaim, and that 
the word "furnish" does not mean deliver.  There can be no question that the 
word "furnish" as used in contracts often does not mean deliver.  But its meaning 
must be determined in each case by its relation to other terms and provisions of 
the contract.  In this case its meaning is determined by the stipulation of the 
plaintiff to "receive the fish on the wharf."   [Emphasis added.] 
 

The defendant urges that, notwithstanding its failure to plead facts which 
would constitute an excuse for failure to deliver the salmon, proof of these facts 
was received in evidence without objection, and that thereby the variance 
between pleading and proof was waived.  But the facts shown are not in 
themselves sufficient to constitute an excuse.  They are that the defendant 
destroyed fish and limited its catch of fish for the reason that the plaintiff's force 
was inadequate to take care of them, and to pack the stipulated 2,700 cases.  
But to charge the plaintiff with liability for the loss or destruction of fish it was 
necessary to bring the facts to his attention.  In the bill of exceptions which is 
before us there is nowhere any intimation that the plaintiff or his foreman or any 
of his workmen were ever informed that the fish were in the scows or lighters 
ready for delivery, or that the plaintiff or his foremen was given an opportunity to 
count or inspect them.  [Emphasis added.] 
 

(Ibid.) 
 

The Halbert’s Lumber Decision 
 
 Defendant Canadian next cites the Halbert’s decision on the subject of how the word 
“furnished” should be interpreted.  (See, Halbert's Lumber, Inc. v. Lucky Stores, Inc. (1992) 
6 Cal.App.4th 1233.)  The Court finds this to be a somewhat curious choice. 
 

In Halbert’s, the Court of Appeal found that the word “furnished” should be given its 
ordinary meaning: 
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We need only resort to the first level of statutory analysis--the ordinary meaning 
of the language--to determine whether the beams were "furnished" to the site 
within the meaning of the release.  The usual, ordinary import of "furnish" is to 
make something available.  The first definition of "furnish" in Webster's Third New 
International Dictionary (1986) at page 923, is: "to provide or supply with what is 
needed, useful, or desirable."  To deliver materials to a job site is certainly to 
"provide" materials.  [Emphasis added.] 
 

(Halbert's, supra, at 1240.)  In the case at bar, defendant Canadian did not provide, supply, or 
make available the solar modules that plaintiff Cypress needed. 

 
The Court of Appeal then construed the word “furnished,” as used in the mechanic’s lien 

context, to mean “delivered.”  (Id., at 1240-44.)  Thus, the court distinguished dicta from an 
earlier decision as follows: 
 

Moreover, reading the Bennett dicta to say "delivering" materials does not 
amount to "furnishing" them ignores the everyday meaning of the two words.  
The Bennett court itself was unable to describe the basic facts before it without 
equating furnishing with delivery.  Twice within the first four sentences of the 
opinion the court said the materials suppliers in that case "furnished" materials 
for use in the construction of the vessel in a context which clearly meant delivery.  
[Emphasis added.] 
 

(Id., at 1244.)  The court in Halbert’s had no problem “equating furnishing with delivery.” 
 

The Tibbetts Decision 
 
 Defendant Canadian also reaches back to a 19th Century decision.  (See, Tibbetts v. 
Moore (1863) 23 Cal. 208, 214.)  But defendant’s out-of-context quote from that decision is 
misleading.  The decision merely held that goods were “furnished” when they were ready for 
delivery at the place where it had been agreed they would be delivered, even if that place was 
not the construction site: 
 

The question is, whether or not the word "furnished," as used in the statute, 
means "delivered at the building" in the construction of which the materials are 
furnished.  We think that such is not its reasonable construction.  The material 
man is properly said to have "furnished" the materials, when he has delivered, or 
has them ready for delivery, at the place where he has agreed to deliver them 
under the contract; which, in this case was at the plaintiff's foundry, some 
distance from the quartz mill. 
[Emphasis added.] 
 

(Tibbetts, supra, 23 Cal. at 214.) 
 

In the case at bar, defendant Canadian never delivered the solar modules, or had them 
ready for delivery at a designated location.  It just repudiated the contract. 
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The Haskell Decision 
 
 Finally, defendant Canadian cites a Ninth Circuit decision from 1923.  (See, Haskell v. 
McClintic-Marshall Co. (9th Cir. 1923) 289 F. 405.)  The decision, which relied on Washington 
State law, offered a two-part holding. 
 

First, the Court found that Washington courts equated “furnished” with “delivered”: 
 

The statute does not use the term "delivered," or "delivered at the building," but 
the Supreme Court of the state has repeatedly held that delivery at the building is 
essential where the material is furnished to a contractor. 
 

(Haskell, supra, 289 F. at 412.)  Next, the Court found that having materials in a warehouse 
ready for the buyer to pick up was the functional equivalent of delivery, for purposes of 
mechanic’s lien priority: 
 

What difference does it make, then, to other lien claimants, whether the material 
is delivered at the building or stored in a warehouse?  Had delivery been 
accepted by the owner at the warehouse, the validity of the liens could scarcely 
be questioned by either the owner or other lien claimants, and the fact that the 
material was held at warehouses or elsewhere subject to the order of the owner 
does not change the situation in the least.  [Emphasis added.] 
 

(Ibid.) 
 

Conclusion 
 

 Case law does not support defendant Canadian’s interpretation of the word “furnished.”  
No solar modules were ever “furnished” to plaintiff Cypress because no solar modules were 
ever (1) delivered or (2) made available for delivery at some designated location.  Accordingly, 
the Court can interpret the word “furnished” as meaning “to be furnished even if they never are 
furnished” only if other language within the contract mandates that the word be interpreted in 
that counter-intuitive sense.  This issue is discussed in Section D below. 
 
 D. Other Contractual Provisions. 
 
  D-1. Sections 3.1, 11.1, and 11.2. 
 
 Section 3.1 of the contract provides that, if there is a material change in law and the 
parties cannot agree on how to make equitable adjustments to the contract in light of that 
change, either party has the right to terminate the contract within 10 business days.  Section 
11.1 provides that the contract is automatically terminated if an event of “Force Majeure” 
prevents performance for more than 90 days. 
 

Section 11.2 provides that section 9.2 “shall survive the expiration or termination of” the 
contract.  Neither side discusses whether this language is meant to apply only to termination 
under Section 11.1, or whether it would also apply to termination under Section 3.1.  However, 
the Court need not reach that issue. 
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 Defendant Canadian’s argument concerning the implication of these termination 
provisions is as follows: 
 

Cypress’s contention that the words “products furnished” prevent application to 
damage claims involving non-delivery cannot be reconciled with CSI’s right to 
terminate when it is unable to deliver product due to an event of Force Majeure 
or change in laws.  If Cypress’s position were correct, CSI’s express right 
to terminate an accepted purchase order under those circumstances would be 
meaningless, since CSI would be unprotected by Section 9.2, and would have 
unlimited liability for claims based on any undelivered product.  … 
[Footnote omitted.  Underlined italics added.] 
 

(Opening Memorandum, pp. 17-18.)  The Court does not find this argument persuasive. 
 
 The Court agrees with plaintiff Cypress that these statutes peacefully coexist with 
Section 9.2.  Sections 3.1 and 11.1 provide that there is no liability for the failure to furnish solar 
modules, when the contract is terminated due to a change in law or force majeure.  In that 
situation, Section 9.2’s cap on liability would be irrelevant. 
  
 Section 11.2’s provision that Section 9.2 survives termination is also perfectly compatible 
with Sections 3.1 and 11.1.  Section 9.2 survives in order to cap any liability for solar modules 
that have already been furnished before termination, even if the seller is excused from liability 
for modules that have not yet been furnished.  The Court notes that Section 3.1 does not relieve 
parties of all liability upon termination; by its express terms it relieves parties only of “further 
liability.”  Thus, section 3.1 contemplates the need for Section 9.2 even after termination. 
 
 The argument made in defendant Canadian’s second supplemental brief, filed on 
July 24, 2019, does not make sense to the Court.  The contract contemplated that credit terms 
might be approved, and in fact they were approved.  This means that the contract contemplated 
a situation where solar modules might be furnished before they were fully paid for.  Section 9.2 
would cap the liability for such modules, even after termination under Sections 3.1 or 11.1. 
 
 Finally, the Court notes that, in Sections 3.1 and 11.1, the parties provided expressly for 
exceptional situations in which delivery would be excused.  If the parties had intended for an 
increase in material costs to constitute one of those exceptional situations, one would think they 
would have done so expressly, either as an additional item in section 11.1 or in a separate 
section.  This is yet another argument against defendant Canadian’s proposed interpretation. 
 
  D-2. Section 4 Of The Contract. 
 
 Defendant Canadian argues that Section 4 of the contract uses variations on the word 
“delivery” rather than on the word “furnish,” and so “furnished” must mean something other than 
“delivered.”  The Court finds this argument unpersuasive. 
 
 Section 4 contains a number of subsections dealing with the mechanics and timing of the 
delivery of solar modules.  This is not inconsistent with using the word “furnished” in Section 9.2 
to describe already delivered solar modules. 
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Further, as noted above, the word “furnished” has a slightly broader meaning than 

“delivered,” because it also covers a situation where there has been the functional equivalent of 
delivery: e.g., the goods are available in storage awaiting delivery instructions from the buyer, 
or are available for pickup by the buyer.  If a given purchase order made custom provisions for 
such an arrangement with regard to a solar project, defendant Canadian would still enjoy 
the protections of Section 9.2 if it complied with those provisions, even if no physical delivery 
took place. 

 
Finally, the E.M.M.I. decision cited by defendant Canadian is distinguishable.  

(See, E.M.M.I. Inc. v. Zurich American Ins. Co. (2004) 32 Cal.4th 465.)  In that decision, 
the court held that the a party could not argue that the word “theft” should be interpreted as 
the crime of “theft” in one part of the contract, and as the greater crime of “robbery” in a different 
part of the contract.  (Id., at 475-476.)  That is obviously not the situation here; plaintiff Cypress 
has not suggested that either the word “delivered” or the word “furnished” means different things 
in different parts of the contract. 

 
As was noted above, case law treats “furnished” as being synonymous with “delivered.”  

At worst, by using variations on the word “deliver” in Section 4, and then using the word 
“furnished” as a synonym for “delivered” in Section 9.2, the contract’s drafters committed the 
stylistic faux pas known as elegant variation.  But using a synonym for “delivered” does not 
support giving the word “furnished” the strained interpretation that plaintiff argues for. 
 
 E. Parol Evidence. 
 
  E-1. “All Claims.” 
 
 Defendant Canadian offers parol evidence indicating that, during the negotiation of the 
master contract, plaintiff Cypress sought to negotiate the exemption of either delay damages or 
breach of warranty damages from the limitation of liability clause in section 9.2.  Defendant 
declined to agree, stating in certain email messages that section 9.2 would continue to apply to 
“all claims.” 
 
 The Court does not find this evidence persuasive.  The references to “all claims” are 
most reasonably interpreted as references to all claims based on those liabilities specifically 
identified in the master contract for “products furnished,” including primarily (1) damages for 
delayed delivery and (2) damages for breach of warranty. 
 
  E-2. Deposition Testimony. 
 
 Defendant Canadian offers excerpts from the depositions of Peter Farlekas and Luis 
Velez.  (Defendant’s Evidence, Exhs. “I” and “J.”)  The gist of this testimony is that there was no 
oral or written discussion of a non-delivery scenario during the negotiation of Section 9.2’s cap 
on liability.  Thus, for example, Mr. Velez testified as follows: 
 

Q. In preparation for today’s deposition, did you learn whether or not anyone 
at Cypress Creek had an oral conversation communication [sic] with 
Canadian Solar where they — for Canadian Solar that Section 9.2 would 
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only apply if products were furnished by Canadian Solar?  [Emphasis 
added.] 

 
A. I did not learn. 
 
Q. In preparation for today’s deposition did you learn whether anyone at 

Cypress Creek communicated in writing to Canadian Solar that Section 
9.2 would only apply if products were furnished? 

 [Emphasis added.] 
 

Mr. LAUDERDALE: Objection.  Vague and overbroad. 
 

A. Well, I certainly communicated it to them by exchanging drafts with them 
that read that it was regarding products furnished. 

 [Emphasis added.] 
 

Q. BY MR. MOLINA:  Other than the exchange of – of drafts – 
your exchange of drafts with Canadian Solar, do you know 
whether anyone else besides yourself communicated to Canadian Solar 
in writing that Section 9.2 would only apply if products were furnished? 

 
A. I did not – I did not learn that and I do not know. 
 

(Exh. “J”, depo. pp. 39:5–40:1.) 
 
 This deposition testimony does not constitute parol evidence favoring defendant 
Canadian’s interpretation.  Rather, it demonstrates the dearth of parol evidence supporting 
either side’s interpretation.  The only parol evidence properly before the Court is the “all claims” 
language in the email messages discussed above, and the Court does not find that evidence 
persuasive because it is fully consistent with plaintiff Cypress’s interpretation. 
 
  E-3. The Declaration of Terry Li. 
 
 Defendant Canadian’s primary piece of new evidence is the declaration of Terry Li.  
In paragraph 5, Mr. Li testifies in pertinent part as follows: 
 

5. Throughout the negotiations, and at the time I presented the Contract to 
Canadian Solar’s representative for execution, my intention and 
understanding on behalf of Canadian Solar was that Section 9.2 would 
apply to any and all claims Cypress might bring seeking to hold Canadian 
Solar liable in damages or otherwise under the Contract, without any 
exception whatever, and regardless of the nature of any breach giving 
rise to a claim from Cypress against Canadian Solar, and regardless of 
whether the claim involved a failure or refusal to deliver products.  …  
[Emphasis added.] 

  
This declaration finds its counterpart in the opposition declaration of Luis Velez, who alleges in 
pertinent part as follows: 
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3. …  When Mr. Farlekas executed the Module Sales Contract on behalf of 

Cypress Creek in December 2016, Cypress Creek and I did not expect or 
intend that the Limitation of Liability in Module Sales Contract Section 9.2 
would apply in the event Canadian Solar failed to furnish products to 
Cypress Creek.  When Mr. Farlekas executed the Module Sales Contract 
in December 2016, Cypress Creek and I intended and understood 
Section 9.2 would only apply to Cypress Creek’s claims arising from 
products that Canadian Solar delivered to Cypress Creek, such as 
warranty claims arising from products that were delivered or claims for 
liquidated damages arising from products delivered late.  …  

 
4. I have read Terry Li’s declaration in support of Canadian Solar’s motion 

for summary judgment.  In the negotiations that preceded the execution of 
the December 19, 2016 Module Sales Contract and the April 27, 2017 
Amendment to it in which I participated, neither Mr. Marcus nor Mr. Li ever 
told me verbally or in writing that Canadian Solar interpreted and intended 
the Limitation of Liability in Section 9.2 of the Module Sales Contract to 
apply “without any exception whatever, and regardless of the nature of 
any breach giving rise to a claim from Cypress Creek against Canadian 
Solar, and regardless of whether the claim involved a failure or refusal to 
deliver products” as Mr. Li now claims in paragraph 5 of his declaration 
was his interpretation and intention. 

 
 The Court finds it perplexing that defendant Canadian submitted and relies on Mr. Li’s 
opening declaration.  This is because the declaration is utterly inconsistent with defendant’s 
argument for summary judgment, in the following ways. 
 

The Deposition Testimony 
 

 As was noted above, defendant Canadian offers excerpts from the depositions of Peter 
Farlekas and Luis Velez.  (Defendant’s Evidence, Exhs. “I” and “J.”)  Defendant cites those 
excerpts for the proposition that plaintiff Cypress’s understanding of and intention concerning 
Section 9.2 are not relevant, because they were not expressed to defendant during the parties’ 
negotiations.  If that is true, how are Mr. Li’s unexpressed understanding and intention relevant? 
 

Triable Issue 
 

 Assuming for purposes of argument that Mr. Li’s unexpressed understanding and 
intention are relevant — and defendant Canadian must have thought they are or it would not 
have submitted Mr. Li’s declaration — how has plaintiff Cypress not created a triable issue of 
fact by means of Mr. Velez’s opposition declaration, in which Mr. Velez describes his 
unexpressed understanding and intention?  Defendant can’t have it both ways, with the Court 
considering defendant’s intention and disregarding plaintiff’s. 
 

Evidentiary Objections 
 

 Defendant Canadian filed evidentiary objections with its reply memorandum.  The third 
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objection is to paragraph 3 of Mr. Velez’s declaration, and reads as follows: 
 

Irrelevant (Evid. Code §§ 210, 350) on the grounds that this intention and 
understanding was not expressed to Canadian Solar, and therefore has no 
bearing on the interpretation of Section 9.2 under California law.  
[Citations omitted.] 
 

How would this objection not apply with equal force to paragraph 5 of Mr. Li’s declaration? 
 

Conclusion 
 

 The Court does not find Mr. Li’s declaration helpful, except insofar as Mr. Li 
authenticates the email messages containing the “all claims” language on which defendant 
Canadian relies.  And as noted above, the Court does not find those email messages 
persuasive, because they are fully consistent with plaintiff Cypress’s interpretation.  Finally, the 
Court has not been influenced by Mr. Li’s mistaken representations concerning his bar status; 
the Court has no reason to assume that these were the product of bad faith. 
 
 F. The Food Safety Decision. 
 

Defendant Canadian relies heavily on the Food Safety decision.  (See, Food Safety Net 
Services v. Eco Safe Systems USA, Inc. (2012) 209 Cal.App.4th 1118.)  The Court does not find 
this decision helpful, because it dealt with a differently structured limitation of liability clause. 

 
The clause limits Food Safety's liability for “any … damages whatsoever arising 
out of” the study to “the lesser of (a) damages suffered by [Eco Safe] as the 
direct result thereof, or [¶] (b) the total amount paid by [Eco Safe] to [Food Safety] 
for the services herein covered.”  (Italics added.)  Because it is undisputed that 
Eco Safe has paid nothing to Food Safety for the study, the clause thus prohibits 
a recovery for breach of contract. 

 
(Id., 209 Cal.App.4th at 1127.) 
 

The clause in Food Safety is nothing like the limitation of liability clause in the case at 
bar.  Section 9.2 by its terms does not apply to all damages arising out of the subject matter of 
the contract; rather it applies more specifically to damages relating to “the applicable products 
furnished” under a given purchase order.  And section 9.2 does not provide some alternative 
damages formula, where the buyer is entitled only to the lesser of two damage figures.  
Accordingly, the Food Safety decision is of no substantial assistance. 
 
 G. Evidentiary Matters. 
 
  G-1. Plaintiff’s Evidentiary Objections. 
 
 No. 1: overruled.  No. 2: overruled.  No. 3: sustained.  Nos. 4-5: overruled, 
because objections must be directed to items of evidence, and not to the language of 
a party’s separate statement. 
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  G-2. Defendant’s Evidentiary Objections. 
 
 No. 1: sustained, because the Court did not issue a definitive ruling 
concerning Section 9.2 on February 13, 2019.  No. 2: sustained.  No. 3: sustained.  
No. 4: sustained. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00835 
CASE NAME: PACITA GUEVERA  VS.  TAMPICO TERRACE 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY PACITA GUEVERA 
* TENTATIVE RULING: * 
 
 Plaintiff Pacita Guevara’s motion for leave to file First Amended Complaint is granted.   

SUMMARY OF RELEVANT FACTS 

THE ORIGINAL COMPLAINT 

 On April 27, 2018, Plaintiff Pacita Guevera filed a wrongful death action, after her 
mother, Apolonia San Pablo (“Apolonia” or “Decedent”), died in a fall at Defendant Tampico 
Terrace Care Center (“Tampico”).  Apolonia was 90 years old and a full-time resident of 
Tampico.  (Cmplt, paragraphs 1, 2)  She fell on August 7, 2017.  No one witnessed her fall, but 
the Complaint alleges that Apolonia had been given a strong prescription drug, Depacote, with 
known side-effects of weakness and lack of coordination, yet the staff at Tampico did not raise 
her bedrails to avoid the risks associated with taking the new drug.  (Cmplt, paragraphs 5, 7) 

 Prior to starting the Depacote, the staff at Tampico had kept Apolonia’s “bedrails at their 
lowest levels so as to accommodate Decedent’s love of moving throughout the facility on her 
daily walks.”  (Cmplt, paragraph 6) 

 Around 10:30 p.m. on August 7, 2017, a nurse at Tampico found Apolonia “on the floor 
of her room with a head laceration that was actively bleeding with blood pooled on the floor.”  
The nurse was unable to arouse Decedent and called 911.  No time for the 911 call was 
documented.  (Cmplt, paragraph 8) 

 Decedent ultimately was transported to Kaiser Hospital.  “Kaiser ER notes reflect 
Decedent did not arrive at Kaiser’s ER until 1:36 a.m. on August 8, 2017, three (3) hours after 
she was found on the floor at Tampico.”  (Cmplt, paragraph 9) 

 Kaiser’s medical records, presumably taken from Tampico personnel since Decedent 
was unable to provide any information, include a note that Decedent was found at the foot of her 
bed at 1600 hours (or 4 pm) on August 7, 2017, which is nine and a half (9½) hours earlier.  
(Cmplt, paragraph 10) 

 Apolonia received seven (7) stitches in her head.  A CT scan was done, but came back 
negative. (Cmplt, paragraph 11) 

 Apolonia never recovered.  She was discharged from Kaiser, but remained 
“unresponsive,” “confused” and frequently vomited.”  She could not “consume sustenance and 
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continued in a downward spiral until her death a month later, on September 6, 2017.  (Cmplt, 
paragraph 11) 

 In addition to causing the death of her mother through Defendant’s professional 
negligence, Plaintiff also contends that Tampico falsified its documents to reflect that the 
bedrails “were all the way up,” so that Tampico could “insulate its personnel from any liability.”  
(Cmplt, paragraph 12) 

PLAINTIFF CHANGES COUNSEL 

 Plaintiff substituted counsel on April 16, 2019.  See Declaration of Robert Abel, Jr. (“Abel 
Decl.), paragraph 3 and Exhibit B.   

THE PROPOSED FIRST AMENDED COMPLAINT (“FAC”) 

 On July 1, 2019, Plaintiff’s counsel “forwarded a copy of the proposed FAC to defense 
counsel” in order to determine whether Defendant would stipulate to the amended complaint.  
Defendant did not respond.  See Abel Decl., paragraph 7.  

 On July 2, 2019, Plaintiff sought leave to amend their Complaint to add an elder abuse 
and neglect cause of action and allegations regarding her entitlement to bring a survivorship 
cause of action.  See Notice of Motion and Motion for Leave to File First Amended Complaint, 
filed July 2, 2019; Abel Decl., paragraph 2 and Exhibit A (Proposed FAC).  

 Plaintiff was given a hearing date of August 21, 2019.   

 On July 8, 2019, Plaintiff’s new counsel, Robert Abel, Jr. (“Abel”) and Bruce Krell 
(“Krell”), moved ex parte for an order shortening time for the court to hear Plaintiff’s motion for 
leave to amend.  Plaintiff was concerned that the applicable statute of limitations would have run 
by the time of the amendment, if the hearing date remained August 21, 2019.   

 Plaintiff’s ex parte request was granted, and the court ordered the hearing date of the 
motion to be moved forward to July 31, 2019.  The court set a briefing schedule in the Order 
Granting Ex Parte Application for Earlier Hearing Date:  Opposition brief due on or before July 
18, 2019.  Plaintiff’s Reply brief due on or before July 24, 2019.  See Order Granting Ex Parte 
Application for Earlier Hearing Date, dated July 8, 2019.   

THE ANSWER AND LATE OPPOSITION 

 Tampico answered Plaintiff’s original Complaint on July 11, 2018.   

 Tampico filed and served a late opposition to the motion, on July 22, 2019.  
The service was by overnight mail.  However, Plaintiff submits the rebuttal declarations of 
Krell and Rosemary Areas (“Areas”) to the effect that Plaintiff’s counsel did not receive 
Defendant’s opposition papers until July 24, 2019.  See Areas Decl., paragraph 2; Krell 2nd 
Decl., paragraph 2. 

WILL THE OPPOSITION BE CONSIDERED AND LEAVE TO AMEND BE GRANTED? 

 Plaintiff argues that the court should not consider Defendant’s Opposition because it was 
filed late (and received later), without any explanation by Defendant.  While the court wishes to 
impress upon Tampico that it expects its Orders to be followed or consequences will ensue, the 
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court will accept the late-filed Opposition.  This is the first late-filing by Defendant, and Plaintiff 
has fully responded to the arguments raised therein.   

 As to whether leave to amend will be granted, Plaintiff could have filed her FAC any time 
before Defendant answered, without leave of court.  See CCP Section 472.  Defendant has now 
answered, and Plaintiff seeks leave of court to amend her Complaint.  The court must exercise 
its discretion to determine if the amended pleading is “proper” and “in the furtherance of justice.”  
See CCP Sections 473(1), 576.   

 First, judicial policy favors resolution of all disputed matters between the parties in the 
same lawsuit.  Thus, the court’s discretion will usually be exercised liberally to permit 
amendment of the pleadings.  See Nestle v. Santa Monica (1972) 6 Cal.3d 920, 939; Mabie v. 
Hyatt (1998) 61 Cal.App.4th 581, 596; Howard v. County of San Diego (2010) 184 Cal.App.4th 
1422, 1428.  Denial is rarely justified.  The policy of favoring amendment is so strong that denial 
of leave to amend can rarely be justified.  “If the motion to amend is timely made and the 
granting of the motion will not prejudice the opposing party, it is error to refuse permission to 
amend and where the refusal also results in a party being deprived of the right to assert a 
meritorious cause of action or a meritorious defense, it is not only error but an abuse of 
discretion.”  See Morgan v. Superior Court (1959) 172 Cal.App.2d 527, 530; Mabie, supra, 
61 Cal.App.4th at 596.   

 Defendant contends that it will suffer “extreme” prejudice if the motion is granted.  
Specifically, Defendant states that, “written discovery was completed several months ago.”  
(Opposition, page 3, line 11)  Defendant’s counsel, John Faulconer, Esq., testified in his 
declaration that the parties have already served (and responded) to various discovery, including 
form interrogatories, special interrogatories, request for admission and request for production of 
documents.  See Faulconer Decl., paragraphs 4, 5.  “Because of the intricate legal requirements 
of an elder abuse cause of action,” Defendant will “certainly have to restart written discovery.”  
(Opposition, page 4, lines 1-2)       

 However, Plaintiff points out that this is all that has been done in the case.  The only 
discovery Defendant has done is a set of Form Interrogatories and Requests for Production.  
See Declaration of Bruce Krell (“Krell Decl.”), paragraph 2.  Plaintiff’s previous counsel took no 
written discovery.  See Krell Decl., paragraph 3.  No depositions have been taken or scheduled, 
and there is no trial date set.  See Krell Decl., paragraph 4.   

 Hence, the court concludes that there is no cognizable prejudice to Defendant.  Defendant 
has ample time to discover and develop any defenses to the new causes of action.   

 Defendant also argues that leave to amend should be denied because the elder abuse 
cause of action is unfounded.  Statutory elder abuse requires the egregious withholding medical 
care for physical or mental health needs and must be pled with particularity.   See Covenant Care, 
Inc. v. Superior Court (2004) 32 Cal.4th 771, 783, 790; Carter v. Prime Healthcare Paradise Valley, 
LLC (2011) 198 Cal.App.4th 396, 407.  According to Tampico, the FAC is deficient on 
both grounds. 

 While this court has discretion to deny leave to amend where a proposed amendment fails 
to state a valid cause of action, such denial is only appropriate where the pleading is deficient as 
a matter of law and any defect could not be cured by further amendment.  See California Casualty 
General Insurance Co. v. Superior Court (1985) 173 Cal.App.3d 274, 280-281.  The court cannot 
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make that determination on this motion for leave to amend.  Any deficiencies in the FAC can be 
addressed in demurrer, where both parties will have an opportunity to be heard on the legal 
questions and the issue of whether further amendment can cure any defects. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-00941 
CASE NAME: YUEN VS. THOMAS 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY DONALD OESTERWIND THOMAS, et al. 
* TENTATIVE RULING: * 
 
 Defendants Donald Oesterwind Thomas and Donald Thomas dba Eastwind Roofing’s 
motion to strike punitive damages is granted. 

SUMMARY OF FIRST AMENDED COMPLAINT (“FAC”) 

 On July 24, 2017, Sui Yuen (“Decedent”) was fatally struck as a pedestrian in a 
crosswalk in Lafayette, California by Defendant Donald Oesterwind Thomas (“Thomas”).  
Thomas was driving his truck to a work site for his roofing company.   

 Plaintiffs are Se and Pearl Yuen (“Plaintiffs”), the parents of Sui Yuen.  They filed a form 
complaint, alleging a motor vehicle cause of action, with an exemplary damages attachment.  
See FAC, filed April 10, 2019.  The remainder of the facts herein are taken from the exemplary 
damages attachment to the FAC.   

 Sui Yuen was 60 years old.  He was deaf and communicated by sign language.  
Sui Yuen had always lived with his parents.  The three of them lived in Lafayette, at 3511 
Moraga Boulevard.  The FAC alleges that, Decedent and his parents were “exceptionally close.” 

 On July 24, 2017, at approximately 1:30 p.m., Sui Yuen was walking the family dog in 
the neighborhood.  He stood on the southwest corner of the T-intersection of Moraga Road and 
Moraga Boulevard at the light post near the crosswalk.  The light turned green with the “walk” 
signal, and Sui Yuen began crossing eastbound in the crosswalk.   

 At the same time, a Ford F-150 driven by Thomas, was making a left turn from Moraga 
Boulevard onto southbound Moraga Road.  Thomas had purchased lunch at McDonalds on 
Mt. Diablo Boulevard and was returning to his work site, where his roofing company 
(Eastwind Roofing) was stationed.  At the time of his left-hand turn, Thomas admitted that he 
was distracted.  He was “eating a cheeseburger and did not see Sui Yuen in the crosswalk with 
his dog.”  Thomas struck Sui Yuen, who fell to the ground.   

 Thomas immediately got out of his truck to check on the person he had hit.  In doing so, 
he failed to put his truck “in park” or to put on the emergency brake.  As a consequence, the 
truck rolled forward several feet and rolled over the upper torso of Sui Yuen, crushing him.  
Bystanders observed the truck roll onto Decedent and pushed the truck backwards off of him.   

 After the collision, investigating officers noticed that Thomas had a “wandering eye.”  
“Thomas admitted to the officer that he often closes his eye when driving because it wanders.”   
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 Paramedics treated Sui Yuen at the scene and transported him to John Muir Trauma 
Center.  He was immediately taken into the operating room and emergency physicians 
attempted to save him, unsuccessfully.  He was declared dead by Dr. John Zink at 2:51 p.m.  
The coroner’s report found multiple bilateral rib fractures, spinal fractures, blood that had filled 
his lungs, deep lacerations to his liver and spleen and a subarachnoid brain hemorrhage.   

 The Contra Costa County District Attorney’s Office charged Thomas with misdemeanor 
vehicular manslaughter, Cal. Penal Code Section 192(c)(2), for violations of Penal Code Section 
21950(a) and (c), failing to yield to a pedestrian in a crosswalk, and Penal Code Section 
22515(a), leaving a vehicle on a roadway without setting the brake.   

 On July 23, 2018, Thomas entered a plea of no contest to Penal Code Section 
192(c)(2) and was sentenced to 240 days of electronic home detention and three (3) years 
court probation.   

DOES DEFENDANT THOMAS’ CONDUCT MEET THE STANDARDS FOR PUNITIVE 
DAMAGES UNDER CIVIL CODE SECTION 3294? 

 Both parties agree that Thomas did not deliberately intend to hit Decedent in the 
crosswalk.  However, nonintentional conduct comes within the definition of malicious acts 
punishable by the assessment of punitive damages when a party intentionally performs an act 
from which he knows, or should know, it is highly probable that harm will result.  See Taylor v. 
Superior Court (1979) 890, 895.   

 Plaintiffs contend that Defendant “admitted to driving while eating and not paying 
attention to the road.  This distracted driving occurred while Defendant operated a large truck 
and was driving through a commercial district in Lafayette.  Defendant lived in Walnut Creek and 
was returning to a job site in Lafayette; thus, it was highly likely that Defendant was aware of the 
high presence of pedestrians in the area.  Defendant also failed to park his vehicle after the 
initial collision, causing fatal crush injuries to Sui Yuen.”  (Opposition, page 3, line 3 to page 4, 
line 2) 

 In Taylor, supra, 24 Cal.3d 890, the California Supreme Court overturned the twenty-
one-year-old appellate court decision of Gombos v. Ashe (1958) 158 Cal.App.2de 517, and held 
that punitive damages can be recovered in a personal injury action against an intoxicated driver.  
In so holding, the Court reinterpreted California’s punitive damage statute, Civil Code Section 
3294, which requires (in the absence of “oppression” or “fraud”) that a defendant act with 
“malice.”  Gombos had concluded that drunk driving did not satisfy the malice provision of 
Section 3294 since it read that section as requiring a malicious intent, manifested by 
aggravating circumstances denoting ill will.  See Gombos, supra, 158 Cal.App.2d at 526-527.   

 The Taylor Court disagreed, concluding that “the act of operating a motor vehicle while 
intoxicated may constitute an act of ‘malice’ under Section 3294, if performed under 
circumstances which disclose a conscious disregard of probable dangerous consequences.  
Id. at 892.  However, the facts of Taylor contributed significantly to that conclusion.  Defendant 
had a history of drunk driving charges, including an accident that seriously injured someone, 
and he had just been removed from probation for another drunk driving incident.  Id. at 893.   

 Defendant points out that the unique facts giving rise to the Taylor decision are not 
present here, and that in the forty years since Taylor was decided, its holding has never been 
applied to motor vehicle accident cases where the driver was not intoxicated.  Additionally, the 
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punitive damages statute has also been amended to add the requirement that a defendant’s 
conduct be “despicable.”  See Civil Code Section 3294(c)(1).  The CACI jury instruction defines 
“despicable conduct” as conduct which would be “looked down on and despised by reasonable 
people.”  See CACI 3940.   

 Plaintiffs have not cited any cases in the motor vehicle context in which punitive 
damages were imposed for non-intentional conduct, excepting intoxication.  See Taylor, supra, 
24 Cal.3d 890; Peterson v. Superior Court (1982) 31 Cal.3d 147, 164 (directing superior court to 
permit plaintiff to amend complaint to seek punitive damages against a drunk driver).  Rather, 
Plaintiffs cite to cases imposing punitive damages in very different contexts:  (1) the sexual 
abuse of a minor by an adult co-worker (Angie M. v. Superior Court (1995) 37 Cal.App.4th 1217); 
(2) sex discrimination and sex harassment in the workplace (Monge v. Superior Court (1986) 
176 Cal.App.3d 503); (3) the failure of a manufacturer to warn about the known, dangerous side 
effects from a drug (Johnson & Johnson v. Superior Court (2011) 192 Cal.App.4th 757); (4) a 
wrongful eviction (Spinks v. Equity Residential Briarwood Apartments (2009) 171 Cal.App.4th 
1004, 1055, 1056, and (5) an insurer’s denial of coverage without satisfying its duty to 
investigate the insured’s claim (Courtesy Ambulance Service v. Superior Court (1992) 8 
Cal.App.4th 1504, 1519).  None of those cases are like this one.  

 There is a good reason why punitive damages have remained unavailable in motor 
vehicle lawsuits, except for drunk driving.  If punitive damages were available whenever a 
conscious disregard for the safety of others created a possibility of injury, all persons who 
knowingly speed, tailgate or create any risk of danger while driving, would, if harm resulted, be 
subject to the harsh consequences of a punitive award.  Indeed, the Court in Taylor expressly 
rejected the notion of imposing punitive damages against a negligent or even reckless driver, 
who absent aggravating circumstances such as intoxication, violates traffic laws.  See Taylor, 
supra, 24 Cal.3d at 899-900.   

 Eating while driving is certainly within this same category of motor vehicle offenses – 
even less so, as such conduct is not against the law.  The same is true for Thomas’ eye 
problem.  There is no allegation that Defendant did not have a valid drivers’ license and was not 
fully capable of driving with his eye condition.  While failing to put his truck in park or put on the 
emergency break is a violation of a traffic law, it does not rise to the level required for malice.  
This is sensible since a broad construction of “malicious” and “despicable” behavior would 
undoubtedly do violence to the accepted meaning of the language, and such severe penalties 
would offend common notions of justice. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-01285 
CASE NAME: QUIHILLALT  VS.  QUIHILLALT 
HEARING ON MOTION FOR INTERLOCUTORY JUDGMENT OF PARTITION 
FILED BY JOHN QUIHILLALT 
* TENTATIVE RULING: * 
 
           Parties to appear to set a trial date on the manner of division.   

Court’s Previous Ruling 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   07/31/19 

 
 

- 21 - 

 On February 20, 2019, the Court heard Plaintiff John Quihillalt’s Motion for an 

Interlocutory Judgment of Partition (by Sale) for the real property commonly known as 3220 

Camino Diablo, Lafayette, California.  According to the Complaint and motion, the property is 

made up of three separate tax parcels, APN Nos. 177-070-002, 171-070-004, and 171-070-005. 

 The motion was brought pursuant to CCP § 872.710(b), which provides, “partition as to 

concurrent interests in the property shall be as of right,” absent waiver.   Code Civ. Proc., § 

872.720(a) provides, “If the court finds that the plaintiff is entitled to partition, it shall make an 

interlocutory judgment that determines the interests of the parties in the property and orders 

the partition of the property and, unless it is to be later determined, the manner of partition.” 

(Code Civ. Proc., § 872.720(a).)   

 Pursuant to the above statutes the Court granted the motion in part, determining Plaintiff 

had a right to a partition.  There was no dispute as to the parties’ respective interests in the 

property. Plaintiff and his siblings inherited their interests in the property when their father, Rene 

Raymond Quihillalt died testate on October 22, 2013.  According to his will and court order of 

June 17, 2014, his estate was to be divided among his three adult sons—John H. Quihillalt, 

Richard R. Quihillalt, and David E. Quihillalt.  For purpose of the partition, the Court determined 

the interests of the parties as follow: 

Plaintiff John Quihillalt and Defendants David E. Quihillalt and Richard R. 
Quihillalt, each own an undivided one-third interest in real property identified as 
Assessor’s Parcel No. 177-070-004-, and referred to as Parcel Two or improved 
parcel. The parcel is approximately 2.0 acres and improved with a single-dwelling 
(residence).  Legal description is included as Exhibit B to Complaint for Partition. 

  As to the other two parcels in dispute, Assessor’s Parcel Nos. 177-070-
005 and 177-070-002, referred to as Parcel One, Plaintiff John Quihillalt, David 
Quihillalt and Richard Quihillalt each own an undivided one-sixth interest in these 
two undeveloped parcels. Defendant Sandra Millard owns the remaining 
undivided one-half interests of these parcels.  Legal description is included as 
Exhibit A to Complaint for Partition.  

 The Court denied the portion of the Plaintiff’s motion requesting division by sale.  

The Court found Plaintiff had not met his burden of proof as to the manner of division.  

Plaintiff provided no competent evidence demonstrating the parcels could not be divided in kind 

or evidence that division by sale was more equitable.     

 Trial on the Manner of Division is Necessary 

 At the hearing on February 20, 2019, the parties agreed to set a continued hearing on 

the issue of the manner of division.  The Court declined to appoint a referee, opting to allow the 

parties to submit further evidence to assist the Court in determining the manner of division. 

Unfortunately, the parties’ supplemental filings were not as helpful as the Court anticipated. 

 Plaintiff submitted the expert declaration of Michael S. Pecherer.  Mr. Pecherer is an 

attorney whose practice consists almost entirely as serving as a referee in partition cases or as 

a receiver in other real property-related matters. Mr. Pecherer’s declaration raised an issue 
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concerning whether the three parcels are indeed three separate legal parcels, compliant with 

the Subdivision Map Act, and capable of being sold as separate parcels. He notes that while 

3220 Camino Diablo Road has three APN tax assessor’s numbers assigned, the real property 

may consist of only one legal parcel.  He opined that it may be impossible to obtain a Certificate 

of Compliance for any of these three parcels and any transfer of ownership of any of the parcels 

would not be lawful.  (Pecherer Decl., 5:14-17.)   

 To the extent Mr. Pecherer’s declaration asserts that a court-ordered partition resulting in 

the subdivision of property must comply with the Subdivision Map Act, the Court agrees.  (See 

Code Civ. Proc., § 872.040; 64 Ops. Cal. Atty. Gen. 762.)  A court’s order of an in kind 

subdivision constitutes a “subdivision” for purposes of Gov. Code § 66424.  However, Mr. 

Pecherer further opines that it may be impossible to obtain Certificate of Compliance (with the 

Subdivision Map Act) for the three parcels and the property cannot be partitioned by subdivision. 

The Court does not agree the evidence supports this conclusion.  Mr. Pecherer acknowledges 

that the title reports indicate that all three of the “parcels” comprising 3220 Camino Diablo Road 

were described in deeds that existed prior to March 4, 1972.  (Pecherer Decl., 4:24-25.)  Gov. 

Code § § 66412.6 presumes a lawful creation of such parcels under certain circumstances: 

For purposes of this division or of a local ordinance enacted pursuant thereto, 
any parcel created prior to March 4, 1972, shall be conclusively presumed to 
have been lawfully created if the parcel resulted from a division of land in which 
fewer than five parcels were created and if at the time of the creation of the 
parcel, there was no local ordinance in effect which regulated divisions of land 
creating fewer than five parcels. 

(a) For purposes of this division or of a local ordinance enacted pursuant thereto, 
any parcel created prior to March 4, 1972, shall be conclusively presumed to 
have been lawfully created if any subsequent purchaser acquired that parcel 
for valuable consideration without actual or constructive knowledge of a 
violation of this division or the local ordinance.   

 
(Gov. Code, § 66412.6.)     

 There is no evidence the parcels do not qualify for the presumption of lawful creation 

under section 66412.6.  Nor is there evidence the parties sought and were denied a Certificate 

of Compliance. Plaintiff’s expert declaration does not persuade the Court that in kind subdivision 

of 3220 Camino Diablo Road is impossible or impractical, nor does it assist the Court in 

determining whether division by sale is more equitable that subdivision of the property. 

(The Court notes Defendants’ Objections to the Declaration of Michael Pecherer. It is 

unnecessary for the Court to rule on the objections at this time.) 

 Defendants, other the hand, submitted no further evidence. Instead, they requested a 

continuance, pending mediation.  It appears mediation was unsuccessful, but the parties 

continued settlement discussions.  Defendants also argued there is a need for trial on the 

manner of division, as the issues are too complicated to be decided by motion.   
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 The Court agrees that trial on the manner of division is required for the following 

reasons: Plaintiff has requested the property be sold and the proceeds divided among the 

parties in accordance with their interests, pursuant to CCP § 872.820. The question of whether 

sale and division of the proceeds would be more equitable than division of the property in kind is 

a factual question for the trial court. (See Sting v. Beckham (1949) 94 Cal.App.2d 823, 825, 

decided before the 1976 revision of the partition statutes.)   

 Secondly, CCP § 872.820 provides the court will order division by sale if, “[t]he court 

determines that, under the circumstances, sale and division of the proceeds would be more 

equitable than division of the property.”  “There are two types of evidence which have been held 

sufficient to justify a partition sale of property rather than physical division. The first is evidence 

showing that the property is so situated that a division into subparcels of equal value cannot be 

made.” (Butte Creek Island Ranch v. Crim (1982) 136 Cal.App.3d 360, 366.)  “The second type 

of evidence which supports a partition sale rather than physical division is economic evidence to 

the effect that, due to the particular situation of the land, the division of the land would 

substantially diminish the value of each party's interest….The manifest inequity of ousting an 

unwilling cotenant from the land where no economic detriment is suffered cannot be permitted.” 

(Ibid at p. 367.)    

            Here, Plaintiff has not introduced evidence of either type.  Plaintiff introduced no 

evidence towards proving that the land cannot be equally divided or that the aggregate 

economic value of the land would be diminished through division.  While the burden is upon 

Plaintiff to submit evidence establishing the necessity of division by sale, Defendants have 

similarly failed to submit any type of contradictory evidence to assist the Court’s determination.   

 To order division by sale, “‘it must appear from the record that an equal division cannot 

be made, or that a sale of the land will better promote the interests of all parties than will a 

partition in kind.’ [Citation.]” (Butte Creek Island Ranch v. Crim (1982) 136 Cal.App.3d 360, 

365.)  “A forced sale is strongly disfavored.” (Butte Creek Island Ranch v. Crim (1982) 136 

Cal.App.3d 360, 365.)  “‘A sale cannot be decreed in partition merely to advance the interests of 

one of the owners; before ordering a sale, the court must ascertain that the interests of all will 

thereby be promoted.’ [Citation.]” (Ibid at p. 368.)  

  Trial is necessary to establish the record.  Therefore, unless the matter has been settled 

prior to hearing, the matter will be set for trial. While the Court declined to appoint a referee 

earlier, the Court will make an appointment if it deems one is necessary to assist the Court in its 

determination of the most equitable manner of division.  (CCP § 872.820(b).) 
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 8.  TIME:  9:00   CASE#: MSC18-01497 
CASE NAME: KAHANGI VS. HASSAN 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGATORIES 
FILED BY SAIID KAHANGI 
* TENTATIVE RULING: * 
 
Unopposed motion to compel responses to plaintiff’s first set of form interrogatories, special 
interrogatories and document demands is granted. Unopposed motion to deem RFAs admitted 
is also granted.  
 
The court orders plaintiff to pay defense counsel sanctions in the amount of $1,695 for the 
combined attorney fees and costs incurred in bringing the motions. The sanction request is less 
than requested because attorney fees for preparing the discovery are not recoverable and 
neither a reply brief nor appearance are warranted.  
 
Plaintiff is ordered to provide responses to the first set of form interrogatories, special 
interrogatories and document demands, without objections, and to pay the sanctions, within 20 
days of service of the order after hearing. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-01497 
CASE NAME: KAHANGI VS. HASSAN 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY SAIID KAHANGI 
* TENTATIVE RULING: * 
 
See line 8. 

 

  

10.  TIME:  9:00   CASE#: MSC18-01921 
CASE NAME: STATE FARM VS. VASQUEZ 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY STATE FARM MUTUAL AUTOMOBILE INSURANCE 
* TENTATIVE RULING: * 
 
Taken off calendar at request of moving party. 
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11.  TIME:  9:00   CASE#: MSC19-00656 
CASE NAME: BHANDARI  VS.  CONTRA COSTA REGIONAL MEDICAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CONTRA COSTA REGIONAL MEDICAL CENTER, et al. 
* TENTATIVE RULING: * 
 

Defendant’s demurrer to plaintiff’s First Amended Complaint (“FAC”) is overruled except 
to the extent stated in the last paragraph of this ruling.  Defendants shall file and serve their 
Answer on or before August 28, 2019, unless plaintiff opts to amend her complaint as allowed 
by that paragraph.  In that event, the time for response to any Second Amended Complaint will 
be the normal time provided by law. 

 
The court grants defendants’ Unopposed Request for Judicial Notice filed 6/7/19.  

It takes judicial notice of the existence and contents of the Exhibit A attached to the Request, 
that is, plaintiff’s May 28, 2019 government claim. 

 
1. Factual background. 
 
Taken together, the May 28, 2019 government claim and the FAC allege that defendants 

committed medical negligence in the performance of a tubal ligation in 2016, which was 
intended to prevent further pregnancy.  The surgeon who performed that operation, Dr. Rodelo, 
told plaintiff it went well.  Further, Dr. Rodelo’s operative report stated that both of plaintiff’s 
fallopian tubes were incised.  (Ex. A to RJN, ¶ 5.)   

 
Nevertheless, plaintiff was diagnosed in February 2018 as having developed a 

tubal ectopic pregnancy.  That condition required emergency surgery on February 10, 2018.  
(Id., ¶ 6.) 

 
On February 14, 2018, the physician who performed that surgery, Dr. Hay, told plaintiff 

that notwithstanding the 2016 tubal ligation surgery, plaintiff’s right fallopian tube was intact until 
he conducted his surgery on February 10, 2018.  Plaintiff asserts in her government claim that 
she questioned whether she had properly understood Dr. Hay and whether “intact” had some 
medical meaning of which she was unaware.  She did not understand how it was possible for 
her to become pregnant if both her tubes had been incised in 2016.  (Id., ¶ 7.)   

 
Continuing to harbor these doubts, in June 2018, plaintiff obtained her medical records.  

(Id., ¶ 8.)   
 
In July 2018 (plaintiff’s government claim mistakenly says “2019”), plaintiff called Dr. 

Rodelo to discuss plaintiff’s concern that her right fallopian tube may not have been incised in 
the 2016 surgery.  Dr. Rodelo said the tube might have grown after the incision was made.  
Plaintiff then asked Dr. Rodelo about Dr. Hay’s statement that the tube was intact when he 
encountered it.  Dr. Rodelo said “intact does not mean the tube was not incised” and that Dr. 
Hay did not use the right word.  (Id., ¶ 9.)   

 
After hearing this from Dr. Rodelo, Plaintiff then consulted a dictionary.  She read that 

“intact” means not damaged in any way.  She understood then that Dr. Rodelo was misleading 
her as to the meaning of “intact.”  But she still did not know if an incised fallopian tube could 
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repair itself around the incision in the roughly two years that elapsed between the 2016 tubal 
ligation surgery and the February 2018 ectopic pregnancy.  (Id., ¶ 10.)   

 
Plaintiff consulted a cousin who is a physician in Nepal.  Eventually, he in turn consulted 

another expert and then informed plaintiff in December 2018 this could not have occurred.  This 
was when plaintiff knew the actual cause of her ectopic pregnancy was that her right fallopian 
tube had been left intact even after the 2016 tubal ligation surgery.  (Id., ¶ 11.)   

 
At that point, not realizing that Contra Costa Regional Medical Center (“CCRMC”) is a 

public hospital owned by Contra Costa County, plaintiff did not present a government claim.  
Rather, on January 2, 2019, she sent a CCP § 364 Notice of Intent to Sue a Healthcare Provider 
addressed to the Chief Executive Officer of CCRMC, as well as to the individual defendants, 
Drs. Rodelo and Das.  (Id., ¶ 14.)   

 
Plaintiff then filed her original complaint on March 29, 2019 and the FAC on April 5, 

2019.  Both pleadings allege that plaintiff was required to comply with a claims statute and 
did so.  (FAC, ¶ 9.) 

 
It was not until April 29, 2019 that plaintiff learned, through a letter from the County’s 

attorney, that CCRMC is part of the County and that she needed to present a government claim.  
She then presented her May 28, 2019 government claim to the County. 

 
2. Contentions. 
 
Defendants argue that plaintiff was required to present a government claim within six 

months after her cause of action accrued; her cause of action accrued no later than February 
14, 2018 when she had the conversation with Dr. Hay in which he told her he had found her 
right fallopian tube to be intact; she filed this action before she presented a government claim 
and cannot file first and then present a government claim after; and it is now too late for her to 
seek late claim relief from the County or relief from the court from the requirement of presenting 
a government claim. 

 
 Plaintiff argues her claim did not accrue until December 2018 because she did not know 
earlier that her pregnancy was caused by the incomplete tubal ligation; Dr. Rodelo attempted to 
mislead her in July 2018; plaintiff sent her CCP § 364 notice to defendants  on January 2, 2019 
and it contained all the information required in a government claim; defendants did not respond 
to that letter; the doctrine of substantial compliance or principles of waiver or estoppel apply; 
and the court has the authority under Government Code section 946.6 to relieve plaintiff from 
the claim presentation requirement.   
 

3. Analysis. 
 

The court must overrule a general demurrer if the complaint states a cause of action on 
any legal theory.  (Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 342.) 

 
For purposes of the analysis that follows, the court will assume that plaintiff’s cause of 

action did indeed accrue on February 14, 2018 and therefore that she was required to present a 
government claim by August 14, 2018.  Nevertheless, a party that presents a document that is 
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not identified as a government claim can still be held to have submitted a “claim as presented,” 
triggering a duty on the party of the public entity to give notice of its untimeliness or insufficiency 
or be held to have waived those defenses. 
 

This is what occurred in Phillips v. Desert Hospital Dist. (1989) 49 Cal.3d 699.  There, 
the plaintiff had a poor result from a surgery performed at a hospital.  More than six months after 
her cause of action accrued, she sent a CCP § 364 notice, not then being aware that the 
defendant was a public hospital and thus that she had to present a government claim.  She 
addressed the CCP § 364 notice to the hospital, not to a specific person or to the hospital’s 
governing board.  Receiving no response, she filed suit three months later and nine months 
after she was released from the hospital. 

 
The hospital district demurred, arguing plaintiff had failed to comply with the claim 

presentation requirement.  Before the demurrer was heard, plaintiff amended her complaint and 
alleged that after she filed her original complaint she presented applications to present a late 
claim to the state and the county.  She also alleged she first learned the hospital was a public 
entity when defendant filed its demurrer. 

 
The hospital district demurred again on the same grounds – failure to comply with the 

claim presentation requirement.  “The demurrer stated that claims were required to be 
presented to the hospital’s governing board.”  (Phillips, supra, 49 Cal.3d at 704.)  The trial court 
sustained the demurrer to the first amended complaint without leave to amend.   

 
The California Supreme Court held that the plaintiff’s CCP § 364 notice to the hospital 

constituted a “claim as presented.”  A public entity “must treat [such] a notice . . . that alerts it to 
the existence of a  claim for monetary damages and an impending lawsuit but fails to comply 
substantially with the claim presentation requirements of the act, as a defective ‘claim’ that 
triggers the operation of sections 910.8, 911 and 911.3. These sections (1) require a public 
entity to notify a claimant of any insufficiencies of content or timeliness that prevent a claim as 
presented from satisfying the requirements of the act and (2) provide that failure to give such 
notice waives any defenses based on those insufficiencies.”  (Phillips, supra, 49 Cal.3d at 701-
702.)  Because defendant failed to provide a notice of untimeliness in response to plaintiff’s 
CCP § 364 notice, the Court reversed the trial court’s order sustaining the demurrer and 
reinstated plaintiff’s lawsuit. 

 
The facts in Phillips are virtually identical to those here.  In both cases, the plaintiff 

served a CCP § 364 notice rather than presented a government claim because she was 
unaware that the hospital was a public entity (or part of one) until after she filed suit.  In both 
cases, the plaintiff addressed the letter to the hospital itself rather than to a governing board.  In 
both cases there is no evidence (at least to this point) that the applicable public entity served a 
notice of untimeliness under Government Code section 911.3.  Therefore, this court follows 
Phillips and overrules the demurrer. 
 

The court rejects defendants’ argument that the statute of limitations has elapsed on the 
face of the complaint.  The statute of limitations on a medical malpractice, or any personal injury 
tort, claim against a public entity is six months after the entity serves notice of rejection of the 
claim.  (Gov’t C. § 945.6 (a)(1).)  Nothing on the face of the FAC or in Exhibit A to the RJN 
informs the court as to whether the County gave notice of insufficiency of plaintiff’s “claim as 
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presented” or gave notice of rejection of a government claim more than six months before 
plaintiff filed her complaint.  Defendants’ statute of limitations argument is really an argument 
that plaintiff failed to present a timely government claim when accrual of her cause of action is 
evaluated according to statute of limitations principles.  The court has already rejected that 
argument for the reasons stated above.   

 
Defendants raise one other argument, which is not addressed in plaintiff’s Opposition:  

that the County may be sued only under a statute, not for common law negligence.  That is 
correct.  Therefore, for all further purposes in this case, the court will construe this as an action 
against the County under Government Code section 815.2 (a) for the negligence of its alleged 
employees, Drs. Rodelo and Das.  (See also C.A. v. William S. Hart Union High School Dist. 
(2012) 53 Cal.4th 861.)  If plaintiff seeks to hold the County liable on any other basis, the 
demurrer is sustained as to the County as to the First and Third Causes of Action with leave to 
amend.  If plaintiff elects to amend, she must file and serve any Second Amended Complaint on 
or before August 14, 2019. 

 

  

12.  TIME:  9:00   CASE#: MSC19-00695 
CASE NAME: ROBERT PERALTA VS. SHELLPOINT MORTGAGE 
HEARING ON MOTION TO/FOR OSC RE: PRELIMINARY INJUNCTION 
FILED BY ROBERT PERALTA 
* TENTATIVE RULING: * 
 
Taken off calendar per stipulation of parties. 

 

  

13.  TIME:  9:00   CASE#: MSC19-00695 
CASE NAME: ROBERT PERALTA VS SHELLPOINT MORTGAGE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY NEWREZ LLC, et al. 
* TENTATIVE RULING: * 
 
Taken off calendar.  First Amended Complaint filed 7/18/19. 

 

  

14.  TIME:  9:00   CASE#: MSC19-01325 
CASE NAME: PURITAN VS. CHOY 
SPECIAL SET HEARING ON: ORDER TO SHOW RE PRELIMINARY INJUNCTION 
SET BY PURITAN FINANCIAL GROUP, INC. 
* TENTATIVE RULING: * 
 
The Court has reviewed the parties’ briefing with respect to the Order to Show Cause regarding 
Puritan Financial Group, Inc.’s Request for preliminary injunction. The Court is particularly 
troubled by Defendant Choy’s statement in his declaration that he “relinquished possession and 
control over Plaintiff’s iPad when I was instructed by Plaintiff to return all work equipment, 
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including the company vehicle, Asus tablet, and Apple iPad.” Choy Declaration in Opposition at 
¶ 6. This is in direct contradiction with the Reply Declaration of Matthew McIntyre in Support of 
the Preliminary Injunction which states that “[a]s of the date of this declaration, Puritan still has 
not received the iPad back from Choy.” McIntyre Reply Declaration at ¶ 8. Choy’s declaration 
also contradicts his statement to the Court at the ex parte hearing on July 9, 2019 where he 
testified that the iPad had been stolen (even though no other property was stolen). 
 
This Court’s prior order granting the temporary restraining order specifically required Defendant 
to immediately return Puritan’s iPad. The Court continues the hearing on the preliminary 
injunction to September 25, 2019 at 9:00 a.m. and sets an order to show cause why Defendant 
Choy should not be sanctioned pursuant to Code of Civil Procedure § 177.5 for failure to comply 
with the Court’s order on the TRO for the same date and time. The TRO remains in effect until 
the continued hearing on the preliminary injunction. 

 

  

15.  TIME:  9:00   CASE#: MSN19-0687 
CASE NAME: NEWELL VS. EPN INDUSTRIES 
HEARING ON MOTION TO DISMISS LATE APPEAL 
FILED BY SARANDAR NEWELL 
* TENTATIVE RULING: * 
 
The court is prepared to grant the unopposed motion to dismiss the late appeal upon proof that 
defendant provided plaintiff notice of the hearing date. If defendant did not provide plaintiff 
notice of the hearing date, the court is willing to reschedule the motion to allow proper service. 

 

  

16.  TIME:  9:00   CASE#: MSN19-0837 
CASE NAME: ADAMS VS. DIRECTOR FOR THE DMV 
HEARING ON PETITION FOR WRIT OF MANDATE 
FILED BY DEDANIM ADAMS 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to August 14, 2019 at 9:00 a.m. 

 

  

17.  TIME:  9:00   CASE#: MSN19-1235 
CASE NAME: PETITION TO APPROVE MINOR’S COMPROMISE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petitioner and counsel for the insurer to appear.  Do not bring the minor. 
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18.  TIME:  9:00   CASE#: MSN19-1236 
CASE NAME: PETITION TO APPROVE MINOR’S COMPROMISE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petitioner and counsel for the insurer to appear.  Do not bring the minor. 

 

 

 
ADD-ONS 

 

19.  TIME:  9:01   CASE#: MSC17-01641 
CASE NAME: JACKIE HAYWOOD  VS.  HENKEL CORPORATION 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY HENKEL CORPORATION 
* TENTATIVE RULING: * 
 

The motion for summary adjudication filed by defendant Henkel Corporation is denied.  
Factual issues exist regarding the Eighth Cause of Action, for failure to engage in an interactive 
process, and Ninth Cause of Action, for retaliation. (Undisputed Material Fact No. 7, Disputed 
Material Fact (“DMF”) Nos. 7, 8, 10; Plaintiff’s Additional Fact (“PAF”) Nos. 2-10, 14, 15, 16, 19, 
21, 28, 29-34, 36, 37-40, 44-59, 61-65,75 78-81, 84-88, 90, 91, 100, 108; Pltf’s Ex. A, Malzahn 
Depo., at 98:1-10; 177:6-10; 178:13-179:2; Pltf’s Ex. B, MacCaskie Depo., at 96:16-97:2; Pltf’s 
Ex. D, Bunes Depo., at 131:25-132:20; Pltf’s Ex. E, Glasper Depo., at 45:3-15; 46:15-25; 50:20-
51:9; Pltf’s Ex. G and/or Ex. A to Isvoranu Decl., Haywood Depo., at 86:9-17; 219:21-220:4; 
220-225, 228, 231:16; 232:13-15; 234:21-236:3; 237:7-20; 238:1-14; Pltf’s Ex. H, Morris Depo., 
at 42:15-45:15; 46:2-25; Pltf’s Ex. I, Dominguez, Depo., at 28:1-4; Pltf’s Ex. K, Meir Depo., at 
29:11-31:11; Pltf’s Ex. L; Pltf’s Ex. M.) 

 
Background 
 
Plaintiff, Jackie Haywood, filed a complaint in this case on September 19, 2017, alleging 

ten causes of action related to alleged sexual harassment by a supervisor, Michael MacCaskie; 
failure to accommodate the disability she suffered as a result of the harassment; and retaliation 
by MacCaskie and others, including MacCaskie’s supervisor, plant manager Leonard Bunes, 
when she complained about the harassment.   

 
Henkel filed a motion for summary adjudication as to all causes of action except for the 

Fourth, for Harassment based on Sex.  When she filed her Opposition, Haywood filed a Request 
for Dismissal with prejudice as to causes of action 1, 2, 3, 5, 6, 7, and 10 on July 11, 2019.  
Therefore, the only causes of action still at issue on this motion are the Eighth Cause of Action, 
for Failure to Engage in an Interactive Process, and Ninth, for Retaliation.   

 
Haywood claims that MacCaskie sexually harassed her by making unwanted sexual 

advances, proposing sex to her, including at a motel while he was on vacation, and threatening 
and retaliating against her when she would not comply with his demands.  Haywood first 
complained to Human Resources about his behavior on June 23, 2016. 
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Haywood’s employer, Henkel, investigated the complaint and terminated MacCaskie’s 

employment on July 12, 2016.  It placed Haywood on paid leave during the investigation.  She 
then returned to work on Wednesday, July 13, 2016.   

 
Over the next eight work days, from Wednesday, July 13 to Friday, July 22, 2016 

Haywood alleges she was harassed and retaliated against for speaking out against MacCaskie 
by MacCaskie’s supervisor, Bunes, and other employees.  She told Human Resources Manager 
Kristine Malzahn on July 22, 2016 that she was suicidal and requested a shift or department 
change.  Then when she drove to work on July 25, 2016 she never entered the building, 
deciding to go to a hospital instead because of suicidal thoughts. (PAF 99-100.)   She never 
returned to work at Henkel.  She filed a claim for unemployment in April 2017.  A document 
related to her application states, “Claimant Statement:  Voluntarily Quit.”  (Ex. B to Keister Decl.) 
Henkel formally terminated her employment on July 27, 2017 when it removed her from its 
payroll system. 
 

Henkel argues it is entitled to summary adjudication as to Haywood’s retaliation and 
interactive process claims.  Haywood argues she has presented sufficient evidence to permit 
this case to go to trial on both these claims.   

 
Analysis 
 

1. The retaliation claim. 
 
The Fair Employment and Housing Act (“FEHA”) makes it unlawful for an employer to 

retaliate against an employee who reports or otherwise opposes prohibited discrimination or 
harassment.  (Gov’t C. § 12940 (h).) 

 
In cases involving claims for employment discrimination or retaliation, the plaintiff has an 

initial burden at trial to establish a prima facie case.  (See Guz v. Bechtel National, Inc. (2000) 
24 Cal.4th 317, 354.)  If she meets this burden, a presumption of discrimination or retaliation 
arises.  (Id. at 355.)   The burden then shifts to the defendant to rebut the presumption by 
producing admissible evidence, sufficient to justify a judgment for the employer that its action 
was taken for a legitimate, nondiscriminatory reason.  If the employer sustains this burden, the 
presumption of discrimination disappears and the plaintiff must then have the opportunity to 
attack the employer's proffered reasons as pretexts for discrimination, or to offer any other 
evidence of discriminatory motive.  (Ibid.)   

 
Because of this framework, a defendant moving for summary judgment usually meets its 

initial burden on the motion either by showing the plaintiff cannot establish an element of her 
prima facie case, or by offering a legitimate, nondiscriminatory or non-retaliatory reason for its 
actions, thus shifting the burden to the plaintiff to oppose the motion by submitting sufficient 
evidence of pretext.  (Caldwell v. Paramount Unified School Dist. (1995) 41 Cal.App.4th 189, 
203; Bareno v. San Diego Community College Dist. (2017) 7 Cal.App.5th 546, 560-561.)   

 
Here, Henkel employs both tactics.  It argues plaintiff cannot establish a prima facie case 

or pretext as to the retaliation claim and cannot establish a prima facie case as to the interactive 
process claim. 
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The elements of a plaintiff’s prima facie case for retaliation are that: (1) she engaged in a 

protected activity; (2) the defendant subjected her to an adverse employment action; and (3) a 
causal link existed between the protected activity and the employer’s action.  (Sada v. Robert F. 
Kennedy Medical Center (1997) 56 Cal.App.4th 138, 150, 155-156; Yanowitz v. L’Oreal USA, 
Inc. (2005) 36 Cal.4th 1028, 1042.)   
 

Here, Henkel claims that plaintiff cannot establish a prima facie case because no 
adverse action was taken against her in retaliation for her complaints about MacCaskie’s 
behavior.  It further argues it had legitimate, non-retaliatory reason for its actions and plaintiff 
has submitted insufficient evidence of pretext.   
 

In discussing these two arguments the court notes that plaintiff raises two categories of 
retaliatory conduct:  by MacCaskie in retaliation for plaintiff’s refusal of his sexual advances, and 
by Henkel and MacCaskie’s supervisor, Leonard Bunes, in retaliation for plaintiff’s report to 
Henkel about MacCaskie’s advances.   
 

a. Adverse employment action. 
 

Because the ways in which an employer can retaliate against an employee are virtually 
limitless and FEHA should be interpreted “liberally” to afford employees “generous” protection, 
California classifies more than just firings and demotions as adverse employment actions.  
(Yanowitz v. L’Oreal USA, Inc. (2005) 36 Cal.4th 1028, 1053-1054 and fn. 10.)  Rather, an 
adverse employment action is any action that is “reasonably likely to adversely and materially 
affect an employee's job performance or opportunity for advancement in his or her career.” 
(Ibid.)  Further, a series of subtle, yet damaging injuries may constitute an adverse employment 
action even if none of them individually would.  (Yanowitz, supra, 36 Cal.4th at 1055-1056.) 
 
 Based on these standards, the California Supreme Court in Yanowitz held that the 
plaintiff had submitted enough evidence to submit her retaliation claim to the jury.  The court 
noted that plaintiff had been a valued employee.  Then, her supervisors “began to actively solicit 
negative information about her and then employed this information to criticize Yanowitz both in 
the presence of her subordinates and in written memoranda. These supervisors refused to 
review her response to these charges and employed the negative information received to justify 
new, restrictive directives regarding her future performance and to impair her effectiveness with 
her staff.”  (Id. at 1060.)  “These actions constituted more than mere inconveniences or 
insignificant changes in job responsibilities. Months of unwarranted and public criticism of a 
previously honored employee, an implied threat of termination, contacts with subordinates that 
only could have the effect of undermining a manager's effectiveness, and new regulation of the 
manner in which the manager oversaw her territory did more than inconvenience Yanowitz. . . . 
Actions that threaten to derail an employee's career are objectively adverse, and the evidence 
presented here creates a factual dispute that cannot be resolved at the summary judgment 
stage.”  (Id. at 1060.)   
 
 Here, Haywood submits the following evidence regarding her retaliation claim.  
MacCaskie was her direct supervisor and a Production Supervisor at Henkel’s plant.  (PAF 2, 3, 
8.)  Disciplinary action was almost always carried out by Production Supervisors, with or without 
input from Human Resources. (PAF 15-19, 21, 24-28.)    
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While MacCaskie was on a 12-day vacation in June 2016, Haywood went home early 

one day with permission from the Production Supervisor on duty, Ken Swank.  (PAF 32, 35, 36; 
Pltf’s Ex. G, Haywood Depo., at 70:9-17.)   

 
MacCaskie asked Haywood to have sex with him at a motel while he was on vacation.  

(PAF 33.)  She gave him a false telephone number because she did not want him calling her for 
sex.  (PAF 34.)   

 
When MacCaskie got back from vacation, he called Haywood up to his office and was 

angry with her for giving him the wrong telephone number.  He told her he could get people out 
quicker than he got them in.  Then he said he was writing her up for leaving work early, although 
she had been permitted to leave by Swank.  (PAF 37-42.)  She said Swank should be the one to 
write her up.  MacCaskie said he would be sure to let Swank know to do so.  (Pltf’s Ex. G, 
Haywood Depo. at 70:9-17.) 

 
On June 23, 2016, about a week after being called up to MacCaskie’s office, Haywood 

called the HR hotline to complain that MacCaskie had been sexually harassing her.  (UMF 3; 
Pltf’s Ex. G, Haywood Depo., at 67:21-68:8.)   

 
Both employees were put on paid leave at the end of June through the first two weeks of 

July 2016, while Henkel investigated this charge.  (UMF 4, 5; Pltf’s Ex. A, Malzahn Depo., at 
153:22-154:9.)  MacCaskie was off work on this leave starting on June 30, 2016.  (UMF 5.)   
 
 During the investigatory leave, Ken Swank wrote an email on July 7, 2016 to Plant 
Manager, Leonard Bunes, about three instances of non-conforming materials and one of foreign 
object debris.  What prompted this email is unclear, but a reasonable inference is that it was a 
verbal or written request for information from Bunes.  Swank mentioned that Haywood did the 
over pour that resulted in one of the non-conforming materials incidents and that she generated 
the related investigation sheet.  (Pltf’s Ex. L.)    
 

Henkel terminated MacCaskie’s employment on July 12, 2016 when it completed its 
investigation.  (UMF 5; PAF 57.)   

 
Haywood understood Plant Manager Leonard Bunes to be very close with MacCaskie.  

She observed MacCaskie to be Bunes’ right-hand man.  (Pltf’s Ex. G, Haywood Depo. at 
219:21-220:4.)  Employee Monique Richie also testified that Bunes and MacCaskie talked and 
seemed friendly.  (Pltf’s Ex. F, Richie Depo. at 28:22-29:10.)  MacCaskie told various 
employees that he had Bunes in his back pocket, including Richie and Willard Morris.  (Pltf’s Ex. 
F, Richie Depo. at 29:12-25; Pltf’s Ex. H, Morris Depo. at 55:10-25.)  MacCaskie would say this 
as a response when someone would say he was going to get into trouble for something he had 
done.  (Pltf’s Ex. F, Richie Depo. at 29:21-30: 6; Pltf’s Ex. H, Morris Depo. at 55:13-25.)  

 
Haywood returned to work on July 13, 2016, the day after MacCaskie’s employment 

was terminated.  (UMF 6.)  Two claimed instances of retaliatory conduct occurred that day.  The 
first was Bunes’ involvement in two emails regarding potential prior performance issues 
concerning Haywood.   
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The first of the two emails was from Production Supervisor John Melena to Bunes and 
several other Production Supervisors at 4:45 a.m. on July 13, 2019.  It states, “I looked all over 
the paste office and cannot find the original write up for Jackie.  Ken may have it in his desk.  I 
have attached the write up so you can review and let us know if you still want us to move 
forward with [it.]”  The email goes on to discuss a nonconforming material incident number 9658 
“by Jackie Haywood and John McFarland [that occurred on May 21, 2016], Mike Dominguez 
has pictures of the FOD [foreign object debris] on his phone.”  Melena explained that Haywood 
worked on the batch after McFarland did, and Mike Dominguez could not determine which 
operator caused the foreign object debris.  Melena said he thought that Henkel should have 
both Haywood and McFarland fill out the “5 Why” and then review the information they provided.  
(Pltf’s Ex. M, email at 4:45 a.m.)  What prompted this email is unclear, but Haywood is entitled 
to a reasonable inference that it was preceded by a verbal or written request for the write-up that 
MacCaskie had previously threatened and possibly other information adverse to Haywood.    

 
At 11:14 a.m., Bunes responded stating, “it does not appear that Jackie had sole or even 

critical responsibility for the batch.  I would proceed with your suggestion to have a dual 5 Y 
process and just treat this case in the normal fashion, unless and until more information 
surfaces.”  Bunes went on to discuss the write-up, stating, “As far as the attendance matter 
goes, I recall Ken [Swank] and me speaking with Jackie when she wasn’t feeling well and her 
deciding to leave in mid-afternoon.  I don’t know if your june 13 matter is the same or a different 
one.”  Bunes wanted to find out if there was one attendance issue or two.  He continued, “have 
there been any other documented performance issues?  I recall anecdotal information but I don’t 
know how concrete it may be or if anyone did any documentation.”  (Pltf’s Ex. M, 11:14 email.)   

 
The second alleged retaliatory action on July 13, 2016 was Bunes’ instruction for Melena 

to deliver a “5 Why” form to Haywood concerning the May 21, 2016 incident. 
 
Defendant’s employees are asked to complete “5 Why” forms when an issue takes place 

during a process or an employee makes a mistake.  (Pltf’s Ex. C, Swank Depo. at 16:2-4; Pltf’s 
Ex. F, Richie Depo., at 26:19-23.)  The evidence is disputed whether a “5 Why” form is a form of 
discipline or is merely a chance for an employee to explain herself and thereby avoid discipline.  
(See Pltf’s Ex. E, Glasper Depo., at 45:3-15; Pltf’s Ex. G, Haywood Depo., at 222:22-25; Pltf’s 
Ex. H, Morris Depo., at 44:15-23; Pltf’s Ex. I, Dominguez Depo., at 28:1-4.)  However, even if it 
is not, a reasonable trier of fact could conclude that there is a stigma attached to completing a “5 
Why” form because it is supposed to be completed by the employee who caused the problem, 
not the employee who discovered the problem.  (Pltf’s Ex. B, MacCaskie Depo. at 96:24-97:2; 
Pltf’s Ex. E, Glasper Depo., at 45:13-15.)  If an employee filled out such a form, another person 
at Henkel would conclude that employee at least made a mistake or caused a problem with a 
process and would be subject to discipline whereas the employee merely discovering the 
problem would not. 

 
“5 Why” forms are typically presented to the responsible employee the day of the 

incident or at the latest within a few days after the date the incident is discovered.  Presenting 
one to an employee months later would be abnormal.  (Pltf’s Ex. B, MacCaskie Depo., at 96:16-
23; Pltf’s Ex. C, Swank Depo., at 15:25-16:9; Pltf’s Ex. F, Richie Depo., at 27:11-21; Pltf’s Ex. H, 
Morris Depo., at 44:13-45:15.) 

 
The HR Manager, Malzahn, testified that based on what Bunes told her, she formed the 
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opinion that the foreign object debris problem on May 21, 2016 occurred because of something 
that Haywood did.  (Pltf’s Ex. A, Malzahn Depo. at 98:1-24.)  However, Bunes admitted in his 
deposition the same thing he said in his July 13, 2016 email – that this incident did not occur 
because of something Haywood did.  She had just discovered it. (Pltf’s Ex. D, Bunes Depo., at 
122:6-123:1; Pltf’s Ex. M, 11:14 a.m. email.)   

 
Despite that Haywood had only discovered, and had not caused, the foreign object 

debris problem on May 21, 2016, Bunes instructed John Melena to present her with a “5 Why” 
form as soon as she returned to work on July 13, 2019.   (Pltf’s Ex. G, Haywood Depo., at 
221:23-25; see also Pltf’s Ex. H, Morris Depo., at 43:11-23.)  Melena did so, causing Haywood 
to be distressed.  (Pltf’s Ex. G, Haywood Depo., at 223:18-224:15; Pltf’s Ex. H, Morris Depo., at 
42:24-43:15.)   
 

At some other time or times, Bunes told HR Manager Malzahn that Haywood had 
attendance or tardiness issues.  (Pltf’s Ex. A, Malzahn Depo. at 65:5-22.)  However, when 
Malzahn reviewed Haywood’s attendance records during her deposition, she did not seem to 
identify any significant attendance issues.  (See Pltf’s Ex. A, Malzahn Depo. at 78:25-79:25; 
90:3-12; 91:20-94:2; see also Pltf’s Ex. O.)    

 
HR Manager Malzahn was on vacation at some point in July until July 20.  When she got 

back, Bunes told her he wanted to talk to her about a write-up for the time that Haywood had 
taken off while MacCaskie was on his vacation in June that had been approved by Ken Swank 
and some other performance issues.  Malzahn would not authorize the write-up for an absence 
when the write-up was not timely.  (Pltf’s Ex. A, Malzahn Depo., at 178:13-179:2.)   
 

Bunes also testified that if he was not aware of an employee’s mistake he would not go 
looking for one.  (Pltf’s Ex. D, Bunes Depo., at 131:25-132:20.)   
 
 In her additional facts, Haywood lists various facts allegedly found in a declaration of 
Samson Meier, but no such declaration appears in the court’s file.  However, plaintiff has 
submitted excerpts from Meier’s deposition.  The deposition states that about five days after “the 
incident with Mike MacCaskie and Jackie Haywood” or after the “situation with them” Meier had 
a conversation with Nick Dominguez.  When MacCaskie asked why Dominguez was stressed 
out, Dominguez explained that Bunes had asked him and other group leaders to ask workers if 
Haywood had made any mistakes before everything had happened, if she had slipped up and 
nobody had reported it.  (Pltf’s Ex. K, Samson Depo., at 29:11-30:14.)  Dominguez said he was 
stressed out because Bunes was asking him to ask questions to get Haywood fired.  (Id. at 
30:1-11.)  While Henkel has objected to some statements that Meier allegedly offered in the 
declaration that is not in the court’s file, the court sees no objection to this deposition testimony 
and the testimony may be admissible in any event to explain Dominguez’ statement of mind.  
(See Evid. C. § 1250.)   
 

On July 18, 2016, Production Supervisor Melena, who had given Haywood the “5 Why” 
several days earlier, began scrutinizing her in ways he had not done before.  He told her to tuck 
in her braid; told her to make sure her batch was done on time; after she came off lunch break 
questioned where she had been all day; and told her to write down everything she had done that 
day (PAF 84, 85, 87, 88.)    
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On July 20, 2016, Haywood was denied a break when she requested one, even though 
she had sweat pouring off her.  (PAF 80.) 

 
On July 22, 2015, Haywood was asked to clean another worker’s mill while he or his 

friends were given an hour-long break. (PAF 98.)   
 

Some of these incidents would not be sufficient to constitute an adverse employment 
action individually, but some could be.  However, under Yanowitz, they are sufficient collectively.  
An unwarranted write-up is not just emotionally distressing.  It can thwart promotion or lead to 
demotion or discharge.  Even operating under the threat of one can impair job performance.  
The “5 Why” form that Haywood was made to complete well after the fact could have affected 
her chances for promotion whether considered an explicit form of discipline or not.  Minute 
monitoring of an employee’s performance, when such monitoring was not done before and there 
is no performance reason for it now, could constitute a material change in the conditions of 
plaintiff’s employment.  Denying a valid request for a rest break or punishing an employee by 
piling on work that should have been done by others is reasonably likely to impair an 
employee’s job performance.  Saying something to give Human Resources Manager the 
impression that Haywood was responsible for the foreign object debris problem when Bunes 
knew she was not, or that Haywood had significant attendance problems when she did not, was 
reasonably likely to adversely and materially affect Haywood’s opportunities for advancement in 
her career at Henkel.  (See Yanowitz, supra, 36 Cal.4th at 1053-1055.)   

 
On the facts here, it will be for the trier of fact to decide whether Haywood suffered an 

adverse employment action or only merely minor or trivial actions that, from an objective 
perspective, were reasonably likely to do no more than anger or upset her.  (Id. at 1054.)   

 
b. Causal link. 

 
For purposes of establishing a prima face case, plaintiff has presented sufficient 

evidence of a causal link between her complaint about MacCaskie and the retaliatory adverse 
employment actions of MacCaskie and Bunes.  The alleged retaliatory actions occurred in close 
proximity to the actions that allegedly triggered them.  Further, Henkel concedes that Haywood 
has established her prima facie case.  It just argues it has articulated legitimate business 
reasons for the actions and plaintiff has failed to raise a triable issue regarding pretext.  (See 
Opening Brief at 6:22-24.)   

 
c. Pretext. 

 
“T]he plaintiff may establish pretext 'either directly by persuading the court that a 

discriminatory reason more likely motivated the employer or indirectly by showing that the 
employer's proffered explanation is unworthy of credence.”  (Morgan v. Regents of University of 
California (2000) 88 Cal.App.4th 52, 68.)  The plaintiff need present very little direct evidence of 
the employer's discriminatory intent to move past summary judgment.  However, if she presents 
only indirect, or circumstantial, evidence of retaliatory intent, that evidence must be substantial.  
(Ibid.)   

 
“Pretext may . . . be inferred from the timing of the company's termination decision, by 

the identity of the person making the decision, and by the terminated employee's job 
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performance before termination.”  (Sada, supra, 56 Cal.App.4th 138, 156.)  In an appropriate 
case, evidence of dishonest reasons, considered together with the elements of the prima facie 
case, may permit a finding of pretext.  (See Guz, supra, 24 Cal.4th at 355-356.) 

 
To the extent that Henkel offers a defense of MacCaskie’s attempt or threat to write up 

Haywood for the time she left work early while he was on vacation, it is, by inference, that as an 
employee early in her career Haywood was not permitted such absences.  However, given the 
circumstances under which this threat was delivered, the fact that a peer of MacCaskie 
permitted the absence, and the HR Manager’s reaction to the attempt to issue the write-up after 
the fact, Haywood has raised a triable issue of fact whether the proffered reason for a write-up 
was just a pretext for illegal retaliation.  A reasonable trier of fact could conclude that MacCaskie 
was threatening unwarranted disciplinary action in retaliation for Haywood’s rejection of his 
advances whether MacCaskie’s statements when he called Haywood into his office are 
considered direct or indirect evidence of pretext. 
  

Plaintiff has also presented sufficient evidence regarding conduct of Bunes and other 
supervisors on and after July 13, 2016, to support a finding of pretext.  First, a reasonable trier 
of fact could conclude that each of the emails – the one on July 7 and the one at 4:45 a.m. on 
July 13 – was preceded by a request for information from Bunes.  Henkel argues that Bunes 
had a legitimate nonretaliatory interest in performance and attendance issues concerning 
Haywood.  But a reasonable trier of fact is permitted to ask, why the sudden interest then, 
during the investigatory leave or immediately after MacCaskie was terminated?  Malzahn 
rejected Bunes’ attempt to do an after-the-fact attendance write-up as illegitimate from a 
business perspective.  The trier of fact could reach the same conclusion about the “5 Why” form.  
Henkel’s explanation that it came so late because Haywood was on investigatory leave the rest 
of the time rings hollow.  If that was ever offered as the reason before the Reply Brief, it still 
accounts for a delay of only about two weeks, not for the initial month between the event and 
Haywood’s complaint about MacCaskie’s conduct. 

 
Further, Bunes said things to make Malzahn unjustifiably think that Haywood had 

significant attendance issues and had caused the foreign object debris incident when the trier of 
fact could conclude that neither was true.  Bunes himself said he would have no legitimate 
business reason to look for unreported problems.  He did so anyway, permitting a trier of fact to 
conclude he did so for illegitimate reasons, acting in a way towards Haywood, who had engaged 
in protected activity, that he would not have towards other, similarly situated employees, who 
had not. 

 
2. The interactive process claim. 

 
Under FEHA, it is an unlawful employment practice for an employer “to fail to engage in 

a timely, good faith, interactive process with the employee or applicant to determine effective 
reasonable accommodations, if any, in response to a request for reasonable accommodation by 
an employee or applicant with a known physical or mental disability or known medical 
condition.”  (Gov’t C. § 12940 (n).)  “[A]n employer's failure to properly engage in the process is 
separate from the failure to reasonably accommodate an employee's disability and gives rise to 
an independent cause of action.”  (Swanson v. Morongo Unified School Dist. (2014) 232 
Cal.App.4th 954, 971 (denying summary judgment because defendant failed to meet its 
initial burden).)   
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A claim for failure to engage in a good faith interactive process has various elements.  

(See CACI 2546.)  The two that Henkel challenges on this motion are that the employer must 
know of the employee’s claimed disability and the employee must have requested reasonable 
accommodation for the disability so she could perform the essential requirements of her job.   

 
Haywood claims that Henkel was obligated to engage in a good faith interactive process 

after she asked HR Manager Malzahn for a change in shift or department on July 22, 2016.  
The evidence regarding whether Henkel knew then of the disability and that Haywood was 
requesting accommodation for it is as follows. 
 

When she first returned to work on July 13, 2016 after MacCaskie’s July 12, 2016 
termination, Haywood thought she would be able to do her job well, but not once she actually 
started working.  (Defendant’s Isvoranu Decl., Exh. A, Haywood Decl. at 234:12-17.)  She felt 
suicidal.  (Id. at 231:24-232:2.)  She thought a shift change would help her.  (Id. at 234:21-23.)  

 
On July 22, 2016, she met with HR Manager Malzahn.  Haywood told Malzahn that 

Haywood did not feel comfortable and safe being there, and she felt like committing suicide 
and that she was scared to walk out of the plant at night.  She explained why she was scared:  
“Because a lot of times, when someone get caught in doing things that they have no business, 
you don’t know what to speculate from a person, what to expect.”  She felt scared and had a 
feeling like that come over her when she went out at night to leave.  (Pltf’s Ex. G, Haywood 
Depo. at 228:2-19.)  She also gave another reason for her request for a shift or department 
change: she believed everyone in her unit knew what had happened, and she felt 
embarrassed and humiliated. (Id. at 235:19-236:3.)  She told Malzahn both of these concerns.  
(Id. at 239:1-6.)   
 

She could not recall the specific words she used in telling Malzahn that she wanted to 
change shifts or go to another department, but said she did not feel safe and comfortable in that 
position.  (Id. at 237:8-19.)   She did not say anything else at that point, and a reasonable trier of 
fact could conclude this was because Malzahn started talking then.  (Id. at 237:16-238:12.)  
Malzahn told her that the union does not allow the accommodation.  (Id. at 238:13-25.)   

 
“[A]n employer ‘knows an employee has a disability when the employee tells the 

employer about his condition, or when the employer otherwise becomes aware of the condition, 
such as through a third party or by observation. The employer need only know the underlying 
facts, not the legal significance of those facts. Accordingly, whether defendant knew alcohol 
abuse is considered a ‘disability’ is of no consequence . . . . It is sufficient that defendant knew 
plaintiff had an alcohol problem. [¶] A [leave] of absence to undergo treatment was an obvious 
accommodation.’”  (Faust v. California Portland Cement Co. (2007) 150 Cal.App.4th 864, 887.) 
 

Similarly, Malzahn knew from Haywood’s statement to her that Haywood was suicidal.  
Being suicidal could certainly impair Haywood’s ability to work.  Thus, a reasonable trier of fact 
could conclude Malzahn knew of a disability.  Henkel has not provided any authority stating that 
being suicidal does not qualify as a disability or that an employer who hears that an employee is 
suicidal does not know of a disability sufficient to trigger the obligation to engage in the 
interactive process once the employee asks for an accommodation.   
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A reasonable trier of fact could also conclude that Haywood was asking for the 
accommodation because she felt suicidal and that Malzahn knew this because the one 
statement immediately followed the other, the same way Malzahn would if an employee had 
said, “I’m having a problem with alcohol.  May I have time off to attend a treatment program?” 

 
The interactive process is “more of a labor tool than a legal tool, and is a prophylactic 

means to guard against capable employees losing their jobs even if they are not actually 
disabled. It is clearly a mechanism to allow for early intervention by an employer, outside of the 
legal forum, for exploring reasonable accommodations for employees who are perceived to be 
disabled.”  Gelfo v. Lockheed Martin Corp. (2006) 140 Cal.App.4th 34, 62 (quoting another 
case).  “Although it is the employee's burden to initiate the process, no magic words are 
necessary, and the obligation arises once the employer becomes aware of the need to consider 
an accommodation.”  (Id. at fn. 22.)  To require the employee to adhere to a legalistic script 
when requesting accommodation for a disability undermines the obligation.  This is not a case 
where Haywood is attempting to penalize Henkel for failing to be clairvoyant.  She told Malzahn 
about a serious condition that was impairing her ability to work – feeling suicidal – and an 
accommodation that might alleviate that condition and permit her to continue to work – a change 
in shift or department.  Haywood’s claim may fail on other grounds, but Henkel has raised only 
these two here. 

 
The cases that Henkel’s cites are distinguishable.  In Ballard v. Rubin (8th Cir. 2002) 284 

F.3d 957, 961-962, the employee wrote a memo to his employer requesting to be removed from 
a program leading to promotions because of his physical limitations.  But he said in his memo 
he was not then requesting any accommodations.  That is a far cry from Haywood’s immediate, 
in-person request for help – “I feel suicidal.  May I change shifts or departments.”  Further, 
Ballard affirms the legal point at issue here, acknowledging that the request for accommodation 
need not be in writing or invoke the magic words “reasonable accommodation,” just that it make 
clear that the employee wants accommodation for her disability.  Ballard also acknowledges that 
“courts have held - usually in the context of mental disabilities - that the absence of an express 
and unequivocal request is not necessarily fatal to a failure-to-accommodate claim.”  

 
The problem in Avila v. Continental Airlines, Inc. (2008) 165 Cal.App.4th 1237, 1249 was 

similar to that in Ballard.  The only information the employer had about the disability came from 
Kaiser forms indicating that plaintiff was unable to work on four days, and was hospitalized for 
three days, for an unspecified medical condition.  The forms did not specify that plaintiff suffered 
from any condition that qualified as a disability. “[I]informing Continental merely that plaintiff had 
been hospitalized was not sufficient to put Continental on notice that plaintiff was suffering from 
a qualifying disability . . . . Plaintiff might have been hospitalized for reasons other than 
disability—for example, he might have had minor elective surgery, or he might have sought 
preventive treatment for some other condition that was not disabling. From Continental's point of 
view, the fact that plaintiff was hospitalized for only three days and then returned to work days 
later without restrictions or accommodations is consistent with the conclusion that plaintiff did 
not suffer from a condition that qualifies as a disability.”  Here, Henkel knew of a disabling 
condition – being suicidal.  Further, while Haywood had returned to work on July 13, 2016 
without any medical note or stated limitations, by July 22, 2016 she was having trouble working 
and asked for an accommodation.  Liability is tested by what Henkel knew when plaintiff made 
the request for accommodation, not what it knew at some earlier time. 
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Henkel’s other argument is that Haywood was not requesting an available 
accommodation, because the collective bargaining agreement did not permit the shift change.  
The court is unpersuaded.  Henkel has not introduced the relevant portions of that agreement 
into evidence, only Malzahn’s testimony about what it said.  Other evidence submitted by 
plaintiff raises a triable issue of fact on this point.  (Pltf’s Ex. E, Glasper Depo. at 51:7-9.) 

 
Rulings on Evidentiary Objections 
 
Henkel’s Objections filed 7/19/19 
 
1 – Sustained as to ¶ 13; overruled as to ¶ 12. 
2 – Sustained. 
3 – Sustained. 
4 – Sustained. 
5 – Sustained. 
6 – Sustained. 

            7 through 9 – the court cannot locate a Declaration of Samson Meier in its file and so 
cannot rule on these objections. 

 

 

20.  TIME:  9:01   CASE#: MSC19-00171 
CASE NAME: JKL CONSTRUCTION VS. GIANNI 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
( RE: Touch Plate Properties )  /  FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
 Plaintiff JKL Construction Services, Inc.’s Application for Right to Attach Order against 
Defendant Touch Plate Properties, LLC is granted.   
 
Background Facts 
 Plaintiff JKL Construction Services, Inc. (“JKL”) through its principal, Craig Bjorkman, 
made several gap funding loans to Defendant Michael Gianni and Touch Plate Properties, LLC., 
pursuant to joint venture agreements.  Contrary to Defendants Gianni’s representations and 
promises, construction was never started and/or completed on any of the projects.  Plaintiff has 
made written demands for repayment for its investment. Plaintiff filed this action breach of 
contract, breach of covenant of good faith and fair dealing, breach of fiduciary duty and duty of 
loyalty, intentional and negligent misrepresentation, and violation Bus. & Prof. Code § 17200. 
 
 
Applications for Right to Attach Order 
 
 Pursuant to Code of Civil Procedure section 483.010, Plaintiff JKL Construction 
Services, Inc. seeks to attach the properties of Defendants Michael Gianni and Touch Plate 
Properties, LLC.  The amount to be secured by the attachment is $600,651.00.  The complaint 
alleges JKL paid Defendants the following amounts for the purchase and development of 
4 properties:  
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Properties Amount Paid by JKL 
Constr. 

570 Tyner Way, Nevada $175,000 

524, Montecito, Napa, 
CA 

$350,000 

2 Ramon Ct., Danville $40,000 

Napa Commons $35,651 ($198,616 total 
including with other carrying 
costs) 

     TOTAL $600,651.00 

  
 As to Defendant Gianni, Plaintiff seeks to attach the real property commonly known as 
1180 Quail Court, Concord, CA, Assessor’s Parcel Number (APN) 130-382-010-2.  Where the 
defendant is a natural person, the Plaintiff may attach, “interests in real property except 
leasehold estates with unexpired terms of less than one year.” (Code Civ. Proc., § 
487.010(c)(1).  Plaintiff also seeks to attach all sums due to Defendant Gianni arising out of the 
contract with One Heart Real Estate, LLC to perform a remodel of the property located at 2992 
Vessing Road, Pleasant Hill, CA.  Plaintiff may attach accounts receivable and general 
intangibles arising out of the conduct by the defendant of a trade, business, or profession. (CCP 
§ 487.010(c)(2).) Mr. Robert Howard Blackwell owns the property at 2992 Vessing Road and 
confirmed that Gianni has an agreement with One Heart Real Estate to be paid a developer’s 
fee at the conclusion of the project.  (Bjorkman Decl., ¶9.)   
 
 As to Defendant Touch Plate Properties, LCC, Plaintiff seeks to attach, pursuant to CCP 
§ 484.010(a),  the real properties commonly known as 1008 3rd Avenue, Napa, Assessor’s 
Parcel Number (APN) 052-310-002-000 and 610 Montecito Blvd. Avenue, Napa, APN 006-121-
002-000. 
 
 “Under Code of Civil Procedure section 483.010, a prejudgment attachment may issue 
only if the claim sued upon is (1) a claim for money based upon a contract, express or implied; 
(2) of a fixed or readily ascertainable amount not less than $500; (3) either unsecured or 
secured by personal property, not real property (including fixtures); and (4) commercial in 
nature.” (Goldstein v. Barak Construction (2008) 164 Cal.App.4th 845, 852.) 
 
  Here, JKL’s claims for money arise from the breach of the parties’ express or implied 
agreement arising from JKL’s investment in four properties, which were commercial in nature.  
(FAC, ¶¶ 16-35.)  The amount is fixed or readily ascertainable in the amount of $600,651, which 
surpasses the $500 threshold.  (Bjorkman Decl., ¶8.) This amount represents the total principal 
amount invested by JKL and does not include subsequent investments in the properties.  
Plaintiff maintains the amounts, which it invested, are not secured by any interest in real 
property.  (Bjorkman Decl., ¶6.) 
 
   At the hearing, the Court shall issue a right to attach order if it finds all of the following: 
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(1) The claim upon which the attachment is based is one upon which an 
attachment may be issued. 
(2) The plaintiff has established the probable validity of the claim upon which the 
attachment is based. 
(3) The attachment is not sought for a purpose other than the recovery on the 
claim upon which the attachment is based. 
(4) The amount to be secured by the attachment is greater than zero. 
 

(CCP § 484.090(a).) 
 
 Plaintiff argues the claims are appropriate for attachment as they are unsecured by real 
property and attachment is sought for no other purpose than recovery on the claims.  Plaintiff 
believes it has a probable validity of prevailing on the claims as there is no dispute that the 
Defendants breached the various agreements by failing to complete any construction or 
development activities and by failing to sell the properties to pay back Plaintiff’s investment.  
Defendants also breached the covenant of good faith and fair dealing by encumbering the 
property and allowing the loans to go into default.  (Complaint ¶¶ 28, 33; Bjorkman Decl., 
¶¶7-8.)   
 
 Defendants have opposed the applications pursuant to CCP § 484.060.  A defendant 
who opposes a right to attach order must give notice of his objection, “accompanied by an 
affidavit supporting any factual issues raised and points and authorities supporting any legal 
issues raised.” (§ 484.060, subd.(a).) Defendant filed memo of points and authorities and a 
declaration by Michael Gianni opposing the applications.  Defendants argue the applications fail 
because Plaintiffs’ claims were secured by an interest in real property.   
 
 Pursuant to CCP § 484.090, the Court finds the Plaintiff has established a probable 
validity of its claims for breach of the joint venture agreements. A claim has probable validity 
where it is more likely than not that the plaintiff will obtain a judgment against the defendant on 
that claim.  (Loeb & Loeb v. Beverly Glen Music (1985) 166 Cal.App.3d 1110, 1118.)   “In 
determining the probable validity of a claim where the defendant makes an appearance, the 
court must consider the relative merits of the positions of the respective parties and make a 
determination of the probable outcome of the litigation.” (Loeb & Loeb v. Beverly Glen Music 
(1985) 166 Cal. App. 3d 1110, 1120.)  The claims in this instance are for the Defendants’ failure 
to repay gap funding loans and/or earnest money depositions.  In support of the applications, 
Plaintiff submitted the Declarations of Craig Bjorkman declaring the loans were made and 
Defendants failure to repay.  Additionally, Gianni repeatedly acknowledges the existence of the 
agreements and concedes that JKL loaned funds for each of the four properties.  Gianni also 
stated his intention to pay back JKL. (Gianni Decl., ¶¶4-8, 10.) The complaint and declaration of 
Bjorkman establish the attachment is only for the purpose of recovering on the claim and the 
amount is greater than zero.   
 
 The only issue raised by the Opposition is whether the claims were secured by real 
property.  Defendants submitted the Declaration of Michael Gianni, where he stated the 
agreements were secured by interests in real property.  The parties proceeded per the terms of 
the Joint Venture Agreement (“JVA”) regarding 624 Montecito property.  According to 
Defendants, the JVA, gave an interest in the real property to JKL as security for its investment.  
(Bjorkman Decl., Exh. 3.)  Gianni claims that Article III (a) of 7/17/19 JVA, attached as Exh. 3 to 
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Bjorkman Declaration, specifically provided that the property (624 Montecito in Napa), which 
had been purchased by Touch Plate would thereby become JKL’s property as well.   (Gianni 
Decl. ¶5.) 
   
 As to the claim regarding 570 Tyner Way and Napa Commons, Defendants argue that 
the Bjorkman’s declaration omits the fact that not only was there interest in the properties given 
to JKL, but the interests were satisfied when Touch Plate signed over its interest those 
properties to JKL.  Also, Defendants note that the original complaint specifically alleged the 
loans were secured by property, even if only blank trust deeds were attached.  Despite the blank 
trust deeds, the parties proceeded in every way as though the agreements were secured by real 
property.  Defendant argues that Plaintiff amended the complaint to state the loans were 
unsecured, but that does not change the facts that each of the claims were secured.  
Bjorkman’s declaration, which states the claims were unsecured, does not provide evidence to 
support that JKL’s claims were not secured or that the value of the properties has become less 
than the amount owed.   
 
 On the other hand, Bjorkman declares that none of the loans were secured by real 
property. (Bjorkman Reply Decl., ¶2.)  According to Bjorkman, Article III(a)(i) of the JV 
Agreement states the parties to the agreement would “contribute to the capital of the partnership 
and convey, transfer and assign a personal and mixed.”  However, Gianni never transferred title 
to 624 Montecito to the partnership, or to JKL.  The property was foreclosed on the holder of the 
purchase money loan on December 31, 2018.  (Bjorkman Reply Decl., ¶ 4.)   
 
 Furthermore, Plaintiff argues that even if the Court were to find the loans were “secured” 
by real property, through no fault of Plaintiff, the real property has become valueless or 
decreased in value to less than the amount owing on the claims.  (CCP § 483.010(b).)  Plaintiff 
alleged in the Complaint that properties are in default.  Also, Gianni acknowledges there is no 
equity in the properties in their current condition.  (Gianni Decl., § 4.)   
 
 Additionally, Plaintiff points out that Defendants failed to produce a single security 
instrument to prove that JKL’s loans were secured by real property.  Plaintiff argues the bar on 
attachment when a loan is secured by real property applies to mortgages and deed of trusts 
liens and any other statutory, common law or equitable liens on real property.  (See 6 Witkin, 
Cal. Procedure (5th ed. 2008) Provisional Remedies § 67, p. 74) Plaintiff argues that contrary to 
Defendants’ assertion, there were no deeds of trust attached to the original complaint.  Plaintiff 
insists there are no writings that evidence a mortgage or deed of trust, signed or delivered either 
by Gianni or Touch Plate. 
 
 As to Defendants’ argument that the parties acted as though the loans were secured, 
despite having no writing to evidence the security, Plaintiff argues this would violate the statute 
of frauds.  Moreover, there was no oral agreement to give JKL any liens on the properties 
because Gianni needed the equity in the properties to obtain loans from third-party lenders to 
fund the purchase and construction of these properties.  (Bjorkman Reply Decl., ¶2.) As to 
language JV Agreement regarding contribution to the partnership, Plaintiff argues this language 
does not create a secured interest as contemplated by CCP § 483.010(b).  
  
   The Court finds Plaintiff JKL has met its burden of establishing “the claim upon which 
the attachment is based is one upon which an attachment may be issued.”  CCP §484.090.  
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The evidence supports the fact that the claims were not secured by interests in real property. 
Plaintiff has established the probable validity of its claim and the claim is not sought for any 
purpose other than to secure recovery on the claim. The amount to be secured by attachment is 
greater than zero. (CCP § 484.090(a).)  As to the individual defendant, Michael Gianni, Plaintiff 
has established that the claim arose out Defendant’ trade, business, or profession.  CCP 
§483.010(c).  Plaintiff has provided sufficient descriptions of the properties to be attached, which 
is reasonably adequate to permit the defendant to identify such property. (Bank of America v. 
Salinas Nissan, Inc. (1989) 207 Cal.App.3d 260, 268.)  Defendants have not claimed the 
properties are subject to exemption or filed a claim of exemption.  The right to attach order shall 
issue upon the posting of the undertaking. 
      
Undertaking 
 
 CCP §489.210 provides:  

Before issuance of a writ of attachment, a temporary protective order, or an order 
under subdivision (b) of Section 491.415, the plaintiff shall file an undertaking to 
pay the defendant any amount the defendant may recover for any wrongful 
attachment by the plaintiff in the action. 
  

  CCP §489.220 provides that the amount of the undertaking shall be $10,000, unless 
Defendant objects and the court determines that the probable recovery for wrongful attachment 
exceeds that amount.   
 
 Here, the writ shall not issue until Plaintiff posts an undertaking in the amount of $10,000 
per application.  Upon the posting of the undertaking, the writ shall issue to attach the property 
of Defendants Michael Gianni and Touch Plate Properties, LLC as described in the applications.    
The amount to be secured by the attachments is $600,651.00.   
 
Plaintiff’s Request for Judicial Notice 
 
 Pursuant to Evidence Code §§ 450-452, Plaintiff requests the Court to take judicial 
notice of Exhibit 12 to the Reply Declaration of Craig Bjorkman.  Exhibit 12 consists of The 
Trustee’s Deed Upon Sale recorded on December 31, 2018 as Document No. 2018-0024910, 
title to real property, commonly known as 421 Montecito, Napa. 
 
 Request for judicial notice is granted.  “Pursuant to these provisions [Evidence Code 
§ 452(c) and (h)], courts have taken judicial notice of the existence and recordation of real 
property records, including deeds of trust, when the authenticity of the documents is not 
challenged. [Citations]  The official act of recordation and the common use of a notary public in 
the execution of such documents assure their reliability, and the maintenance of the documents 
in the recorder’s office makes their existence and text capable of ready confirmation, thereby 
placing such documents beyond reasonable dispute.” (Fontenot v. Wells Fargo Bank, N.A. 
(2011) 198 Cal.App.4th 256, 264-265 (Overruled in part on different ground in Yvanova v. New 
Century Mortgage Corp. (2016) 62 Cal.4th 919.) 

 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   07/31/19 

 
 

- 45 - 

 21.  TIME:  9:01   CASE#: MSC19-00171 
CASE NAME: JKL CONSTRUCTION VS GIANNI 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
( RE: Michael Gianni )  /  FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
        Plaintiff JKL Construction Services, Inc.’s Application for Right to Attach Order against 
Defendant Michael Gianni is granted.  (See Line 20 above.) 

 

 

 


